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PREFACE TO THE SPECIAL ISSUE
This special issue of CCJLS is devoted to criminal justice reform efforts. Each of the five feature articles in this
special issue was taken from a four-volume report published in October of 2017 by the “Academy for Justice” and
entitled, Reforming Criminal Justice. Edited by Erik Luna—the Amelia D. Lewis Professor of Constitutional and
Criminal Law at Arizona State University’s Sandra Day O’Connor College of Law and one of the co-editors of this
special issue of CCJLS—the report was authored and reviewed by leading scholars of criminal law and procedure,
criminology and criminal justice, and other related disciplines. The contributors described the need for reform in
particular areas of U.S. criminal justice and suggested policy recommendations to achieve such change. The ultimate
goal of the report is to fortify reform efforts currently afoot in the United States with the research and analysis of
respected academics. In this way, the report hopes to increase the likelihood of success when worthwhile reforms are
debated, put to a vote or otherwise considered for action, and implemented in the criminal justice system.

About the Academy for Justice and Its Reforming Criminal Justice Project1
Criminal justice reform has been a hot political topic for several years now, bringing together otherwise strange
bedfellows in a common cause. The proponents of reform come at the issue from diverse political and philosophical
positions but still agree that something needs to be done about criminal justice in the United States. One example of
this movement’s multifaceted, bipartisan nature is the Coalition for Public Safety, a criminal justice reform
partnership composed of the ACLU, Americans for Tax Reform, the Center for American Progress, the Faith &
Freedom Coalition, FreedomWorks, the Leadership Conference Education Fund, the NAACP, and Right on Crime.
With the support of a diverse group of funders (e.g., Koch Industries and the MacArthur Foundation), the coalition
has focused on, among other things: ending overcriminalization and mass incarceration; addressing race- and classbased disparities in criminal justice; ensuring fairness in the criminal process for defendants and victims alike;
emphasizing rehabilitation and treatment programs; and facilitating reentry of former inmates into society. Those
involved in the budding movement may have different motivations—political, economic, social, religious—yet they
all subscribe to basic reforms.
Some academics have participated in reform discussions, but their engagement has tended to be intermittent,
addressing discrete issues as they arise in individual venues. Moreover, much of the academic scholarship that might
inform the debate remains inaccessible to policymakers and reform proponents. There is something odd about this,
since criminal justice scholarship is fundamentally all about reform. Academics spend most of their time studying,
critically analyzing, and writing at length about crime, punishment, and processes, with an eye toward providing
greater understanding of the criminal justice system and proposing changes to the system. Part of the problem is that
academic authors write to themselves—that is, to other academics—not to the public or even to policymakers, legal
professionals, or policy analysts interested in criminal justice. As a result, academic scholarship is inaccessible in the
sense that it is dense, filled with jargon, and, as a general rule, painful to read and unfriendly to normal human
beings. But oftentimes scholarly works are physically inaccessible as well—published by academic presses and
journals and buried in libraries or hidden behind paywalls.
Intrigued by the gap between scholarship and criminal justice reform, Professor Luna began a conversation on
whether and how academics could be more involved in reform efforts. Eventually, a national academic alliance was
proposed to address critical issues of criminal justice in the United States today. The group’s principal work-product
would be something akin to a blue-ribbon commission report, containing expert analysis and recommendations of
distinguished researchers. The group’s title, Academy for Justice, carries two meanings: (1) the work-product is
from the “academy” (i.e., the professoriate) in its attempt to contribute to criminal justice reform; and (2) the
endeavor might lead to the creation of an “academy” (i.e., a real or virtual institution) concerned with justice issues.
Although the Academy for Justice may well become a platform for future projects, for now at least, it is simply
a vehicle for the report. This venture is hardly trivial, however. The cause is a noble one: advancing justice in the
United States through the reform of criminal laws and procedures. In particular, the report seeks to make the
1
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relevant law and literature accessible to those who might use this information and analysis in discussing and
implementing criminal justice reforms. By connecting the world of academics with real-world policy and practice, it
is hoped that the report will help bridge the wide gap between scholarship on the books and the reform of criminal
justice on the ground.
The Academy for Justice project began in earnest in October 2016.2 Broken down into volumes with individual
chapters, this report takes on some of the most pressing issues in criminal justice today—covering topics within the
areas of criminalization, policing, pretrial and trial processes, sentencing, incarceration, and release—with every
chapter authored by a top scholar in the relevant field. The goal of each chapter is to increase both professional and
public understanding of the subject matter, to facilitate an appreciation of the relevant scholarly literature and the
need for reform, and to offer potential solutions to the problems raised by the underlying topic.
The report’s primary audience includes those groups and individuals who can effect change either directly or
indirectly: lawmakers, executive branch officials, other elected and appointed policymakers, judges and other
criminal justice actors, think tanks and nonprofit organizations, religious groups, business leaders, community
activists, and other professionals interested in criminal justice reform. As a simple example, one might imagine a
legislative aide thumbing through the report to find specific sections or recommendations as background for an
upcoming hearing or to prepare a draft bill. The report is also intended to be accessible to the general public—
accessible in the dual sense that it is readily available to the public and that the prose is not loaded with legalese or
its scholarly cousin (academese).
Each chapter is intended to be easily understood and used by professional and lay readers alike. The chapters
were edited to be thoughtfully organized and free of unnecessary nuance and jargon. In writing their chapters, the
authors were encouraged to draw upon their prior works—such as pieces in law reviews, peer-reviewed journals,
and academic books—since originality of ideas and content was not required, nor necessarily even desired. The
chapters do not follow the mold of traditional scholarship, however, since this would defeat the report’s goal of
making the law and literature accessible to those who might use it in discussing and implementing criminal justice
reforms.
Although there is a great deal of diversity among the chapters, the authors were asked to do certain things in
light of the aim and audience of the report. They were supposed to state up front the areas of concern in the chapter
and why it makes sense to regard those as needing reform. The authors were expected to lay out the law, policy, and
any other information necessary for a reader to have a sufficient, or at least passable, understanding of the
background and modern state of affairs of the chapter topic. The authors were also asked to review the scholarly
literature and important research, with attention to those works that critically assess the problems raised by the
chapter topic and analyse potential solutions to these problems. The authors were encouraged to offer their own
evaluation of the best and worst modern practices and proposed reforms for the chapter topic. And finally, the
authors were asked to provide reform proposals on the chapter topic for use by policymakers and others involved in
criminal justice reform.
To facilitate the writing and review process, Professor Luna organized a two-day conference held in February
2017 at the Sandra Day O’Connor College of Law. With more than 100 participants, including the chapter authors
and other leading academics, the conference brought together one of the most remarkable groups of criminal justice
scholars ever to be assembled in one place. Indeed, collectively, the participants constituted a veritable “who’s who”
list of criminal justice scholarship. The heart of the event was a series of simultaneous workshops, during which
conference participants reviewed the chapters to provide helpful feedback, to discuss areas of potential consensus
for criminal justice reform, and, in general, to ensure the highest quality in terms of content and development. In
addition to the workshops, the event featured two keynote speakers who helped demonstrate the intellectual and
jurisprudential range of those interested in the challenges of criminal justice reform: Arizona Supreme Court Justice
Clint Bolick, who is a research fellow at the Hoover Institute and, prior to his appointment to the bench, was the cofounder of the Institute for Justice and the vice president for litigation of the Goldwater Institute; and Georgetown
Law Professor David Cole, a prolific scholar, public intellectual, and advocate in major constitutional cases who
now serves as the national legal director for the American Civil Liberties Union.
Following the conference, chapter authors were given time to incorporate feedback from the workshops into
their drafts. On receipt of the final versions, a team of student editors worked on the footnotes and citations in each
2
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chapter. With the assistance of Mr. Chad Snow, a former senior newspaper editor, Professor Luna then reviewed the
chapters for consistency, clarity, and comprehension by the target audience. To expedite the process, basic
grammatical conventions were adopted and a style guide was created with simple formatting rules, all with the
objective of achieving a degree of uniformity across the chapters. Nonetheless, moderate inconsistencies from
chapter to chapter were considered perfectly acceptable. The editing process required a balancing act: trying to
maintain a fairly consistent style from chapter to chapter, while also seeking to preserve the voice of individual
authors. The goal was to communicate clearly to a non-academic and perhaps non-legal audience. This did not mean
reducing things to an elementary level, but instead making sure the audience could appreciate the arguments on the
first read. With busy professionals, there probably won’t be a second read. After several rounds of edits, the report’s
contents were delivered to a printer and published in October 2017. Consistent with the animating principle of
accessibility, the four-volume report is freely available online at a dedicated website: http://academyforjustice.org.

Broadening Access to the Reforming Criminal Justice Report
This special issue of CCJLS seeks to advance the project along two vectors, the first being to expand the reach
of the Reforming Criminal Justice report. Henry F. Fradella contributed one of the report chapters with his colleague
and co-author, Michael D. White. As the report took shape, Dr. Fradella and Dr. White approached Professor Luna
with an idea to broaden access to the project. After some conversation, Luna and Fradella thought that a handful of
the chapters in the report could be converted into essays suitable for publication in a social science journal. Toward
that end, Dr. Fradella asked Dr. Elaine Gunnison and Dr. Jacqueline Helfgott, the editors-in-chief of CCJLS, about
their interest in hosting a special issue on criminal justice reform. CCJLS seemed to be the perfect venue for such a
special issue because of the journal’s genesis. As stated in the preface to the inaugural issue of CCJLS,
traditional legal scholarship “can contribute to both the study of law and the social sciences” and
vice-versa (Monsma, 2006, p. 218). In other words, [criminology, criminal justice,] and law have
valuable contributions to make to the study of crime, criminality, and societal responses to each of
these two vexing social problems. Moreover, approaches that are not mutually exclusive have the
potential to deepen understanding of crime and justice across disciplinary boundaries. And that is
the true inspiration behind CCJLS. (Fradella, 2014, p. 9)
In the spirt of transdisciplinary collaboration underlying the creation of the journal, Dr. Gunnison and Dr.
Helfgott readily agreed to a special issue on criminal justice reform that would bring some of the scholarship
contained in Reforming Criminal Justice report to the readers of CCJLS. Professor Luna then selected the following
five contributions to the report that he thought would be particularly interesting to (and important for) social
scientists, listed in alphabetical order by the first author’s last name (the same order in which the articles appear in
this issue):
•

“Collateral Consequences of Criminal Conviction” by Gabriel J. Chin;

•

“Fines, Fees, and Forfeitures” by Beth A. Colgan;

•

“Reforming Stop-and-Frisk” by Henry F. Fradella and Michael D. White;

•

“Policing, Databases, and Surveillance” by Christopher Slobogin; and

•

“Prosecutor Institutions and Incentives” by Ronald F. Wright.

After Professor Luna selected these five pieces of scholarship, Dr. Fradella and his graduate research assistant, Ms.
Megan Verhagan, converted the chapters as published in the Reforming Criminal Justice report (which used the
legal citation style of the Bluebook) into a format suitable for publication in CCJLS (using the APA’s Manual of
Style).
This special issue of CCJLS also represents an effort to introduce a comparative element to the project. With
Professor Luna, co-editor Dr. Marianne Wade organized a transnational workshop on criminal justice reform held in
August 2017 at the University of Birmingham (UK), where Dr. Wade is a faculty member and Professor Luna was
in residence as the Fulbright Distinguished Chair. The purpose of the event was to consider the criminal justice
reform movement in the United States from the perspective of other Western, liberal, free-market democracies, thus
providing American and European scholars an opportunity to reflect on current issues in a comparative context and
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to learn from the situation and debates on both sides of the Atlantic.3 The fruits of the workshop included reaction
pieces on chapters from the Reforming Criminal Justice report. Four of these commentaries appear in this special
issue of CCJLS:
•

“Collateral Consequences of Conviction: Limits and Justifications” by Milena Tripkovic;

•

“Fines and Repression: Penal Orders and the Saint Louis Blues” by Stephen C. Thaman;

•

“Stop, Question, and Frisk: A Response via the UK’s PREVENT Programme” by Chris Allen; and

•

“Flying Blind: Voter Information and Prosecutor Behavior” by Siddhartha Bandyopadhyay and Bryan C.
McCannon.

Collectively, the three co-editors of this issue of CCJLS hope that our efforts not only contribute to criminal
justice reform efforts, but also to advancing transdisciplinary scholarly collaboration between law and social
sciences.
Erik Luna
Arizona State University

Henry F. Fradella
Arizona State University

Marianne L. Wade
University of Birmingham (UK)
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Collateral Consequences of Criminal Conviction
Gabriel J. Chin
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ABSTRACT
For many people convicted of crime, the greatest effect will not be imprisonment, but being marked as a criminal and
subjected to collateral consequences. Consequences can include loss of civil rights, public benefits, and ineligibility
for employment, licenses, and permits. The United States, the 50 states, and their agencies and subdivisions impose
collateral consequences—often applicable for life—based on convictions from any jurisdiction. Collateral
consequences are so numerous and scattered as to be virtually uncountable. In recent years, the American Law Institute,
American Bar Association, and Uniform Law Commission all have proposed reforms. Collateral consequences should
be: (1) collected and published, so that defendants, lawyers, judges and policymakers can know what they are; (2)
incorporated into counselling, plea bargaining, sentencing and other aspects of the criminal process; (3) subject to relief
so that individuals can pursue law-abiding lives, and regain equal status; and (4) limited to those that evidence shows
reasonably promote public safety.
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It is common knowledge that criminal conviction
can lead to traditional forms of punishment:
incarceration, monetary fine, and supervision
following or in lieu of incarceration. Less well

understood, however, is that people with criminal
convictions face a network of additional legal effects,
known as collateral consequences.

Corresponding author: Gabriel J. Chin, University of California, Davis School of Law. 400 Mrak Hall Drive, Davis, CA,
95616‑5201, USA. Email: gjchin@ucdavis.edu.
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CHIN

Collateral consequences affect many areas of life.
Some criminal convictions can lead to loss of civil
status; a citizen may lose the right to vote, serve on a
jury, or hold office; a non-citizen may be deported or
become ineligible to naturalize. A conviction may
make a person ineligible for public benefits, such as
the ability to live in public housing or hold a driver’s
license. Criminal convictions affect employment; laws
prohibit hiring of people with convictions as peace
officers or in the health-care industry. A criminal
conviction can also make a person ineligible for a
license or permit necessary to be employed or to do
business, or cause forfeiture of a pension. Criminal
convictions can also affect family relations, such as the
ability to have custody or visitation of one’s child.
Although a criminal conviction can have serious nonlegal effects, such as stigma or shame, the focus of this
article is on legal mandates (Logan, 2013).
Collateral consequences are a growing problem.
First, increasing numbers of Americans are subject to
them. While about 2.25 million people are in U.S.
prisons and jails (Carson & Anderson, 2016), more
than 77 million Americans have criminal records
(Friedman, 2015). Considerations of fairness and of
protection of public safety make it essential to
encourage people with convictions to be selfsupporting, productive members of society.
Second, collateral consequences are increasing,
yet invisible. Collateral consequences are imposed by
federal, state, and local governments and their
subsidiary agencies—sometimes transparently, but
often as a matter of informal policy that requires
digging to discover. Collateral consequences should
be collected and made available in every jurisdiction.
Third, collateral consequences, the most
significant part of the criminal justice system for many
people, have generally not been considered
punishment, and therefore are not subject to provisions
of the Constitution regulating criminal proceedings.
For example, because they are “regulatory” and not
punitive, new collateral consequences may be imposed
on people convicted long before. Generally, clients are
not entitled by the U.S. Constitution to know what
collateral consequences will apply before deciding
whether to plead guilty or go to trial; judges are not
required to consider them in imposing sentence.
Judges and prosecutors should consider collateral
consequences in their charging and sentencing
decisions, and defense attorneys should counsel their
clients about them.
Fourth, criminal records have become more
visible because of public and private databases
available to anyone who cares to look. Accordingly, a
criminal record is increasingly difficult to escape. At
the same time, the legal effects of a conviction are hard
to eliminate. Some collateral consequences, by their

terms, apply only for a specified period, others are in
effect for life. Although all jurisdictions have some
method of eliminating the effects of the conviction,
such as pardon, sealing, or expungement, often relief
is practically unavailable, or is restricted to a narrow
class of convictions or offenders (Osler, 2017).
Jurisdictions, equipped with comprehensive
collections of collateral consequences, should ensure
they are structured to promote public safety both by
protecting the public from harmful individuals, and by
leaving room for people with convictions to lead lawabiding lives. Evaluation should be based on empirical
analysis, not intuition. Where appropriate, they should
be limited to particular crimes, applied on a case-bycase basis, or for a limited period of time, rather than
across the board for life. Jurisdictions should clarify
the application of ambiguous collateral consequences.
In addition, jurisdictions should make available relief
mechanisms, so that individuals may regain particular
rights when consistent with public safety, and, on a
showing of rehabilitation, may shed the effects of their
convictions entirely.

Existing Law and Policy
The United States is in an era of mass conviction.
Many distinguished commentators use a different
term: “mass incarceration” (Alexander, 2010; Clear,
2007; Gottschalk, 2006; Pager, 2007; López, 2010;
Kennedy, 2009; Roberts, 2004; Simon, 2010;
Thompson, 2011; Forman, 2010). Since 1970, and
even more profoundly since 1980, the increase in the
rate of imprisonment and the absolute number of
people in prison has been called “unprecedented in the
history of liberal democracy” (McCulloch & Scraton,
2009, p. 14). In 1980, more than 500,000 Americans
were confined to prisons and jails; in 2015, there were
over 2.25 million (Carson & Anderson, 2016; see also
Beck & Gilliard, 1995; Glaze, 2011; Guerino,
Harrison, & Sabol, 2011; Kaeble & Glaze, 2016).
Yet, the focus on “mass incarceration” obscures
the reality that prison is not the default tool of the
criminal justice system.1 There are approximately 1
million new state felony convictions in a typical year,
and
many more misdemeanor convictions
(Rosenmerkel, Durose, & Farole, 2009; see also
Harris, 2016; National Center for State Courts, 2012;
Langton & Farole, 2010; Natapoff, 2012; Natapoff,
2017; National Association of Criminal Defense
Lawyers, 2009).2 In addition, there are approximately
80,000 federal convictions annually (Bureau of Justice
Statistics, 2010). Most defendants convicted of
felonies are not sentenced to state prison—about 60%
receive probation only or probation with jail
(Rosenmerkel et al., 2009). Even more misdemeanor
convictions do not result in incarceration (Harris,
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2016; Logan & Wright, 2014). Although sentence
length has increased, the average term is less than five
years (Federal Justice Statistics, 2008; Rosenmerkel et
al., 2009). Accordingly, it is likely that the vast
majority even of those convicted of felonies and sentenced to prison will spend most of their lives in free
society.
Those convicted but not incarcerated are typically
on probation or parole (Tonry, 2017). About 7 million
people were on probation or parole at some point
during 2015, more than three times the number in
prison or jail (Kaeble & Bonczar, 2017; Tonry, 2017).
At the broadest level, approximately 77 million adults
have a criminal record, although some records involve
arrests not leading to conviction (Friedman, 2015;
Neighly & Emsellem, 2013; Rodriguez & Emsellem,
2011). Accordingly, the size of the offender
population is not just the 2 million in custody; it also
includes the more than 7 million in the control of the
criminal justice system who are not in custody, plus
the tens of millions with a record.
Not being incarcerated does not mean that a
person with a conviction has escaped legal
consequences (Love, Roberts, & Klingele, 2016;
Manza & Uggen, 2006; Mauer & Chesney-Lind, 2002;
Mele & Miller, 2005; National Association of
Criminal Defense Lawyers, 2014; Travis, 1999). In the
words of the Supreme Court, “[a] felon customarily
suffers the loss of substantial rights” (Estep v. United
States, 1946, p. 122; see also Daniels v. United States,
2001). Every conviction implies a permanent change,
because these disabilities will “carry through life”
(Fiswick v. United States, 1946, p. 222; Parker v. Ellis,
1960). For citizens, a prominent collateral
consequence is the loss of civil rights: “A convicted
criminal may be disenfranchised, lose the right to hold
federal or state office, be barred from entering certain
professions, be subject to impeachment when
testifying as a witness, be disqualified from serving as
a juror,” and lose the right to keep and bear arms
(North Carolina v. Rice, 1971, p. 247; see also District
of Columbia v. Heller, 2008; Ewald, 2002; Holloway,
2013; Legal Action Center, 2004; Manza & Uggen,
2006; Restoration of Rights Project, 2017b; Zimring,
2017). For non-citizens, conviction may result in
deportation (Chacón, 2017; Lasch, 2014; Love, 2017;
Mahler, 1924; Markowitz, 2008).
Collateral consequences are sometimes triggered
by specific offenses; others apply to “felonies” or
vague categories like crimes of moral turpitude. Some
apply automatically, while others authorize a regulator
to act on a case-by-case basis. Some apply for a
specified term, others apply for life.
The effects of the loss of status are particularly
profound given the many areas of life now subject to
governmental regulation. Conviction potentially
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affects many aspects of family relations, including, for
example, the ability to adopt, be a foster parent, or to
retain custody of children (Love, 2017). Conviction
can make one ineligible for public employment, such
as in the military and law enforcement [e.g., 10 U.S.C.
§ 504; FLA. STAT. ANN § 943.13(4)]. It can preclude
private employment, including working in regulated
industries,3 with government contractors, or in fields
requiring a security clearance.
Conviction can also restrict one’s ability to hold a
government contract, to obtain government licenses
and permits (Love, 2017),4 to live in public housing or
receive other benefits (Cammett, 2016; Love, 2017;
Silva, 2015), or to collect a vested public pension
(Commonwealth v. Abraham, 2012). Those convicted
of certain crimes may lose the right to drive a car
(Love, 2017; see also 23 U.S.C. § 159). Persons
convicted of sex offenses often must register, may be
excluded from living in particular areas, and are
subject to post-incarceration civil commitment
(Logan, 2009; Love, 2017). Criminal records are
increasingly available to all branches of the
government and all segments of the public through
computer databases, thus making collateral
consequences susceptible to ready enforcement,
although some states provide for limiting access to
conviction records (Jacobs, 2015; Jacobs & Crepet,
2007; Love, 2017; Slobogin, 2017).
In spite of the prevalence of collateral
consequences—or perhaps because of it—federal
constitutional law regulates them minimally. The
Supreme Court has held that occupational ineligibility
(Hawker v. New York, 1898), deportation (Galvan v.
Press, 1954), and sex-offender registration (Smith v.
Doe, 2003), and civil commitment (Kansas v.
Hendricks, 1997), are not subject to the prohibitions
on ex post facto laws, although some specific
registration regimes have been held so restrictive as to
constitute punishment (Love, 2017), or to require
individualized determinations (In re J.B., 2014). The
Court has also said that people with convictions may
be disenfranchised (Richardson v. Ramirez, 1974) and
denied the right to possess firearms (District of
Columbia v. Heller, 2008; Voisine v. United States,
2016). Many courts have held that collateral
consequences are not punishment, and thus are not
covered by the Eighth Amendment prohibition on
cruel and unusual punishments (Byrne v. Sec’y U.S.
Dep’t of Homeland Sec., 2015; People v. Rizzo, 2016;
State v. Meadows, 2014); or the Fifth Amendment
prohibition against double jeopardy (Crook v. Galaviz,
2015; Roberson v. Director, 2008; Urciuolo v.
Commonwealth, 1996).
Although scholars have criticized collateral
consequences as disproportionately falling on people
of color (Butler, 2017; Carbado, 2017; Chin, 2003;
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Fletcher, 1999; Harris, 2017; Pinard, 2010; Spohn,
2017), courts hold that people with convictions are not
a suspect class under equal protection doctrine, so
legislation disadvantaging them is permissible if it
passes lenient rational-basis review (Talley v. Lane,
1994). Lower courts occasionally find particular
restrictions irrational (e.g., Barletta v. Rilling, 2013),
and Sandra Mayson (2015), among other scholars, has
argued that a more searching standard should apply
(see also Aukerman, 2005). However, under the
approach of most courts, saving money will almost
always be a satisfactory reason for denying benefits;
(Houston v. Williams, 2008); denial of licensure or
employment is justified to protect public safety
(Rinehart v. Louisiana, 1994), or to promote public
confidence in government or a regulated industry
(DiCola v. FDA, 1996; Parker v. Lyons, 2014).
In the criminal context, most courts hold that a
judge accepting a guilty plea must warn of the direct
consequences, but not of collateral consequences
(State v. Fisher, 2016; People v. Washington, 2016;
see also Turner, 2017). Similarly, while the Sixth
Amendment requires defense counsel to offer
competent representation, most courts hold that
counsel need not advise of collateral consequences
(State v. LeMere, 2016; see also Murray, 2015).
There are two exceptions. First, affirmative
misadvice, even about a collateral consequence, may
be incompetent even if there was no obligation to offer
correct advice (Primus, 2017). The second major
exception is the collateral consequence of deportation.
By statute or court rule, many jurisdictions required
advice of the possibility of deportation. In Padilla v.
Kentucky (2010), the Supreme Court held that
effective assistance of counsel entitled clients pleading
guilty to a warning of the possibility of deportation.5
Lower courts are now working out the question of
whether defense counsel must advise of other serious
collateral consequences, such as sex-offender
registration or incarceration (Logan, 2017).
While collateral consequences can be mitigated
through pardon and other forms of legal relief
(Collateral Consequences Resource Center, 2017c;
Restoration of Rights Project, 2017a); pardon was a
much more realistic hope for convicted persons in the
past than it is now (Love, 2016). Finally, while
historically disabilities applied only in the jurisdiction
of conviction (see Huntington v. Attrill, 1892), a
conviction in one jurisdiction now often has effects
nationwide as illustrated by state statutes that deny
certain rights to those convicted of felonies in other
states [e.g., FLA. STAT. ANN. § 790.23(1)(e)]. Often a
jurisdiction will impose a disability without regard to
whether the jurisdiction of conviction does so (HAW.
REV. STAT. § 846E-1, 2016; Logan v. United States,
2007; see also Kuck, 1971).

Analysis and Assessment
Historically, collateral consequences of criminal
conviction were not particularly important to the legal
system because the penalty for felony was death
(Damaska, 1968a; Damaska, 1968b, Love, 2003;
Steiker & Steiker, 2017). Conviction of felony resulted
in a single major collateral consequence, civil death,
which wrapped up an individual’s legal life as the state
prepared to end his natural life (Chin, 2012). As prison
terms replaced automatic capital punishment, and
therefore most people convicted of crimes ultimately
reentered free society, civil death came to be regarded
as too harsh. In the mid-20th century, it appeared that
collateral consequences might fade away as civil death
had. But the rise of mass conviction, along with the
general increase of government regulation in society,
created a system of collateral consequences.
Congress and state legislatures have made
imposing collateral consequences a central function of
the criminal justice system. The criminal justice
system has its own special punishments—prisons and
jails—but then links the status of convicted persons to
the full, general apparatus of the regulatory state. It is
as if there is a title of the U.S. Code, and the code of
every state, regulating “convicted persons” in the same
way as states and the federal government regulate
“environmental law” or “securities.”
The law governing convicted persons is of
inferior quality for several structural reasons. Anyone
can go to the code of any state and find the title
“Securities Law,” but laws governing convicted
persons are scattered throughout codes and
regulations. If for some reason securities law were
scattered in the same way as are collateral
consequences—if some provisions of securities law
were in the “Contracts” title, other parts in the
“Criminal Code,” and some under “Corporations”—
market forces would likely lead to some trade
association or publishing house hiring capable lawyers
to comb the laws and produce a compendium
containing all relevant provisions.6
Collection of laws is valuable for several reasons.
First, with every piece of law related to securities at
hand, it becomes possible to consider the merits of the
system of securities regulation as a whole, and
possible improvements. Second, individual clients
will have a reasonable expectation that their lawyers
will be able to give advice with knowledge of the
relevant law.
However, “as Robert F. Kennedy said long ago,
the poor person accused of a crime has no lobby”
(Bright, 1994, p. 1877). Nor, of course, can the poor
person hire lawyers to do extensive research. Without
understanding the legal landscape, it is much more
difficult to evaluate whether collateral consequences
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as a whole are fair and promote public safety both by
keeping convicted persons from situations where they
might present special dangers, or whether they
frustrate public safety by denying some of them a
reasonable opportunity to lead law-abiding lives and
not recidivate (Jones, 2015; Uggen & Stewart, 2015).
In addition, it is unreasonable to expect individual
lawyers and judges to perform Herculean research
tasks in individual cases.
Another problem results from collateral
consequences’ lack of transparency. Laws are
normally passed to be obeyed. If collateral
consequences are not actually made known to
convicted persons, and to the people in the legal
system who advise and supervise them, it is less likely
that they will be carried out. The invisible, sometimes
nearly secret, nature of collateral consequences has
resulted in a criminal justice system that is arbitrary,
unpredictable, costly, unfair, and in some ways
counterproductive.
The American Bar Association’s (2004) Criminal
Justice Standards (ABA Standards), the Uniform Law
Commission’s
(2010)
Uniform
Collateral
Consequences of Conviction Act (UCCCA), and the
American Law Institute’s (2017) revised sentencing
provisions in the Model Penal Code (MPC)
collectively agree that the critical first step in
managing collateral consequences is collecting,
publishing, and updating a compendium. The National
Inventory of Collateral Consequences of Conviction
(2017), initially compiled by the American Bar
Association and now maintained by the Council of
State Governments, is an important development,
although it is not complete or completely accurate.
In some jurisdictions, public defenders or others
have created state guides to collateral consequences
(Collateral Consequences Resource Center, 2017a).
Often, these guides do not list all collateral
consequences applicable to every crime. Instead, they
selectively identify the most serious and common
collateral consequences, collateral consequences
applicable to the most common offenses, and
collateral consequences most important to the
population typically in the criminal justice system, that
is, those who are relatively less affluent. There should
be such guides in every state; again, they should be
regularly updated and made available to all lawyers
and judges (Chin, 2011).
Implications for Individual Criminal Cases
In spite of the importance of collateral
consequences to individuals, before Padilla v.
Kentucky (2010), most courts held that counsel and the
court had no duty to advise the client about the
collateral consequences resulting from the conviction
(Chin & Holmes, 2002). Padilla’s holding that counsel
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did have a duty to advise about the possibility of
deportation was important, and may portend
extensions to other collateral consequences, perhaps
under
state
constitutional
interpretations.
Nevertheless, some courts continue to hold that
counsel’s responsibility does not extend to collateral
consequences beyond deportation (State v. LeMere,
2016).
The ABA Standards, the UCCCA, and the MPC
all recognize the importance of counselling clients
about collateral consequences generally. This section
explains why the client's interests cannot be served
without attention to collateral consequences.
Plea bargaining and charging negotiations.
Counsel can help the client in plea bargaining through
knowledge of collateral consequences. In Padilla
(2010), the Supreme Court noted that:
informed consideration of possible
deportation can only benefit both the State
and noncitizen defendants during the pleabargaining
process.
By
bringing
deportation consequences into this process,
the defense and prosecution may well be
able to reach agreements that better satisfy
the interests of both parties. As in this case,
a criminal episode may provide the basis
for multiple charges, of which only a
subset mandate deportation following
conviction. Counsel who possess the most
rudimentary
understanding
of the
deportation consequences of a particular
criminal offense may be able to plea
bargain creatively with the prosecutor in
order to craft a conviction and sentence that
reduce the likelihood of deportation, as by
avoiding a conviction for an offense that
automatically triggers the removal
consequence. At the same time, the threat
of deportation may provide the defendant
with a powerful incentive to plead guilty to
an offense that does not mandate that
penalty in exchange for a dismissal of a
charge that does (p. 373).
Although Padilla addressed deportation, other
significant consequences—such as loss of professional
licenses, forfeitures, and even loss of civil rights—can
also be bargained over (e.g., City of Baldwin v. Barrett,
1995; In re Meyers, 1990; Libretti v. Wyoming
Attorney General, 2003).
Because the subjects of plea agreements are not
limited to traditional criminal punishment, it would be
arbitrary
to
minimize
defense
counsel’s
responsibilities. An effective lawyer can use collateral
consequences to mitigate other aspects of the sentence,
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or as the Court suggested in Padilla, bargain toward a
conviction with less onerous collateral consequences.
Prosecutors’ offices often consider collateral
consequences in their decisions (Eagly, 2016; see also
Jain, 2016; Murray, 2016).
Competent private criminal practitioners, and
public defenders in offices recognizing the impact of
collateral consequences, use collateral consequences
in their negotiations. This may mean obtaining
diversion or pleading to a crime that avoids a serious
collateral consequence, agreeing to a penalty that is
reduced in light of a serious collateral consequence, or
of course, obtaining nothing at all from a prosecutor
who considers a plea offer and charge fair and just as
is. But there is no reason that large numbers of clients
should act in ignorance of the legal consequences of
their decisions, or that their attorneys should
categorically forgo a consideration which, in some
cases, would have led to a better plea agreement.
Pre-sentence reports. Collateral consequences
should be brought into the sentencing process because
of their impact on a defendant’s potential sentence and
ability to successfully complete supervised release or
probation (Chin, 2011). The pre-sentence report
(PSR), the critical document in developing facts for
the judge to use in sentencing, does not ordinarily list
collateral consequences to which a defendant will be
subject. There is some overlap between collateral
consequences and information generated as part of the
sentencing process—for example, the collateral
consequence of firearms ineligibility [18 U.S.C. §
922(g)] is also a probation and supervised-release
condition [18 U.S.C. § 3563(b)(8)], and defendants
generally are informed of these conditions. But there
is typically no systematic effort to canvass the
restrictions to which a convicted person is subject as
part of the sentencing process.
The defendant’s future financial and employment
prospects are important to know before sentencing. In
the federal system, Federal Rule of Criminal
Procedure 32 requires a PSR to contain information
about “the defendant’s financial condition.” Financial
condition is important because of the sentencing goal
of “the need to provide restitution to any victims of the
offense” [18 U.S.C. § 3553(a)(7)] and because the
amount of a fine depends on “the defendant’s income,
earning capacity, and financial resources” [18 U.S.C.
§ 3572(a)(1); see also 18 U.S.C. § 3572(b); Colgan,
2017 in this issue]. A conviction may dramatically
change the kinds of employment that are lawfully
available. It makes little sense to calculate earning
potential based on employment settings which are
legally prohibited, or based on the retention or
acquisition of licenses or permits for which a client is
no longer eligible.

The importance of the client’s financial status
does not end at sentencing. In addition to, or in lieu of,
incarceration, most people convicted of felonies will
be under the supervision of the criminal justice system
in some form: Most people convicted in federal court
serve either probation instead of prison or supervised
release after prison. Standard conditions of probation
and supervised release include that a person pay
restitution, “work regularly at a lawful occupation,”
and “support the defendant’s dependents and meet
other family responsibilities” (U.S. Sentencing
Commission, 2016, §§ 5B1.3(a)(1)–(c)(5) & §§
5D1.3(a)(1) –(c)(5)]. Non-compliance is a ground for
a return to prison. Thus, even if the client can pay any
restitution and fine in full at sentencing, the client will
ordinarily be subject to ongoing financial
responsibilities; this also suggests that prosecutors and
judges must understand defendants’ future
occupational situation at the time of sentencing.
In addition to payment of financial obligations,
probation and supervised release require the defendant
to be generally law-abiding. It is a condition of both
that “[t]he defendant shall not commit another federal,
state or local offense” [U.S. Sentencing Commission,
2016, §§ 5B1.3(a)(1) & 5D1.3(a)(1)]. When the
violations are of malum in se (inherently wrong)
criminal prohibitions, a person should not be heard to
complain that she did not know, for example, that it
was illegal to rob banks (United States. v. OrtunoHigareda, 2006). But the legal restrictions on those
convicted of crime are often little-known even to
lawyers and judges. It is in everyone’s interests for the
collateral consequences imposed by law to be known
to all parties.
Sentencing. Under most systems, judges can
impose a range of sentences. Sometimes discretion is
limited by guidelines, or mandatory minimum
sentence provisions, but it is rare that conviction
inexorably leads to a single lawful penalty (Berman,
2017; Luna, 2017). Judges choose among lawful
sentences by examining statutory factors [e.g., ARIZ.
REV. STAT. § 13-701(D)], and general principles of
sentencing, which are broad (Williams v. New York,
1949; see also Hessick & Berman, 2016). Because
courts can consider almost everything when exercising
their sentencing discretion, they have always had the
power to take into consideration that the defendant
would be subject to collateral consequences.
There is some evidence that collateral
consequences are moving toward becoming a more
formal sentencing factor.7 The ABA Standards
provide: “The legislature should authorize the
sentencing court to take into account, and the court
should consider, applicable collateral sanctions in
determining an offender’s overall sentence” [§ 192.4(a)]. The commentary to that standard explains that
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“the sentencing court should ensure that the totality of
the penalty is not unduly severe and that it does not
give rise to undue disparity.” The MPC (2017) also
brings collateral consequences into the sentencing
process (see §§ 6x.02(2) & 6x.04).
In a highly publicized 2016 decision, United
States v. Nesbeth (2016), Senior U.S. District Judge
Frederic Block considered collateral consequences in
imposing a sentence:
I have imposed a one-year term of
probation. In fixing this term, I have also
considered the collateral consequences
Ms. Nesbeth would have faced with a
longer term of probation, such as the
curtailment of her right to vote and the
inability to visit her father and
grandmother in Jamaica because of the
loss of her passport during her
probationary term (pp. 194–195).
Because courts consider other personal
circumstances when imposing a sentence, it is hard to
see why they should categorically ignore collateral
consequences provided by law.
Eliminating Unnecessary Collateral Consequences
Jurisdictions
should
refine
collateral
consequences, and eliminate ones that are
unnecessary. Section 6x.03. of the MPC proposes that
disenfranchisement be prohibited, or limited to the
period of imprisonment, and that jury disqualification
be limited to periods of correctional control. And
Section § 19-2.6 of the ABA Standards proposes that
convicted persons not be disenfranchised, except
during confinement, should not be ineligible “to
participate in government programs providing
necessities of life,” or for “governmental benefits
relevant to successful reentry into society, such as
educational and job training programs.”
Collateral consequences have developed
piecemeal. Because of the limited judicial review,
legislatures have not had to articulate the reasons for
their enactment or evaluate their effectiveness or costs.
It seems that collateral consequences are sometimes
imposed casually, without full consideration of how
they fit into a system of punishment, reentry, and
employment.
Legislatures impose collateral consequences to
promote public safety and reduce risk, to deprive a
perceived wrongdoer of a no-longer-deserved benefit,
or both. Although they are not supposed to be imposed
for purposes of punishment, one suspects that
retribution is in the mind of some supporters (Murphy,
2017). The connection between the consequence and
the reduction of the risk has often not been based on
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evidence, but, rather, on intuition or assumptions
based on perceived logic (Ellman & Ellman, 2015). To
the extent that the issue is framed as a matter of
personal opinion or plausible speculation, one
person’s judgment that there are too many collateral
consequences is entitled to no more weight than
another’s opinion that there are too few.
Increasingly, however, risk can be measured and
evaluated (Monahan, 2017). A number of studies show
that the risk of reoffending diminishes with time since
criminal involvement (Blumstein & Nakamura, 2009;
Bushway, Nieuwbeerta, & Blokland, 2011;
Kurlychek, Bushway, & Brame, 2012). There is also
evidence that a provisionally hired employee who
clears a state-mandated criminal background check
has a reduced likelihood of future arrest; that is, not
imposing the collateral consequence has a positive
public-safety effect (Denver, Siwach, & Bushway,
2017; Denver, 2016). In addition, a recent study
suggests that the disqualifications imposed by statutes
do not match up to the decisions that would be reached
based on use of empirical data about criminal records
and reoffending (Siwach, Bushway, & Kurlychek,
2017). It may well be that individuals can get a fairer
shake, and public safety can be better protected, if
decision-makers consider empirically reliable factors
such as the time since criminal involvement, and
evidence of law-abiding behavior, rather than using
categorical bars based on conviction of particular
crimes.
Jurisdictions should restrict triggering offenses to
those that evidence shows present the particular
danger to be avoided, rather than applying collateral
consequences to “all felonies” or “all crimes.” Where
it appears that the risk diminishes with time, collateral
consequences should apply for specified terms, not
permanently. In many cases it will be appropriate to
disqualify on a case-by-case basis, looking at the
relevant facts and circumstances, not across the board.
Again, jurisdictions should identify the cases
presenting unreasonably elevated risks to public
safety, but without undermining public safety by
excluding lower-risk individuals from lawful
employment.
Relief
Most jurisdictions provide for executive,
legislative or judicial relief (Collateral Consequences
Resource Center, 2017b). There is evidence that relief
improves employment outcomes (Leasure &
Anderson, 2016; Selbin, McCray, & Epstein, in press).
The federal system has no established relief measure
other than a presidential pardon, a matter that has
proved frustrating for some federal courts.8
There are several technical problems. One is the
effect of out-of-state convictions in a highly mobile
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country. Jurisdictions commonly impose collateral
consequences based on convictions from other states.
However, it is not always clear what effect
jurisdictions give to out-of-jurisdiction relief (Logan,
2015a). Therefore, a person convicted in one state who
never loses, or has regained, civil rights may lose them
upon relocation to another state. In addition to making
clear whether out-of-state convictions trigger
particular consequences, state law should specify the
effect of out-of-state expungement, sealing, or other
relief (e.g., UCCCA, 2010). Also, states should make
existing in-state relief mechanisms available to
residents
with
out-of-state
convictions
as
recommended by the ABA Standards and the MPC
sentencing provisions.
The ABA Standards, the UCCCA, and the MPC
all contemplate means of relieving individual
collateral consequences to facilitate rehabilitation,
reentry, and self-support. For example, if all people
convicted of felonies may be excluded from public
housing, some mechanism should be available for a
nonviolent offender to live in public housing if there is
a realistic basis to believe that it will facilitate selfsupport and presents no unreasonable risk to public
safety. In addition, they all contemplate broader relief
if rehabilitation is indicated by the passage of time,
completion of the sentence, and the individual’s record
(Logan, 2015b).
There is a debate between relief involving
“forgiving or forgetting,” that is, between relief that
evidences rehabilitation, such as a Certificate of
Rehabilitation, or Good Conduct, and relief designed
to conceal the fact that the conviction ever occurred,
such as expungement (Hager, 2015). There is some
question as to whether public convictions can ever
successfully be expunged (Wayne, 2012). If criminalrecord information remains publicly available, states
should consider making the obtaining of relief,
whatever it is, admissible as evidence of due care by
employers who hire the beneficiary (see, e.g., MPC §
§ 6x.06(5); UCCCA § 14).
Other Structural Reforms
Collection of collateral consequences will make it
possible to evaluate them as a whole to determine
whether they might be reformed to better serve their
purposes. One useful project would be technical
clarification. Many collateral-consequence statutes are
loosely drafted or otherwise ambiguous. Among
ambiguities appearing in codes are:
1.

Whether a statute creates a mandatory bar or
authorizes case-by-case evaluation.

2.

What the triggering offenses are.

3.

Whether the disability applies to out-of-state
convictions.

4.

Whether the disability is permanent.

Ideally, triggering offenses would be described
precisely by citation to specific statutes rather than in
vague terms like “moral turpitude” (Simon-Kerr,
2012). Section 7(b) of the UCCCA provides that if a
provision is ambiguous, it is construed as discretionary
not mandatory.
Another issue is which governmental actors have
authority to create collateral consequences. Local
entities create collateral consequences; states might
conclude that collateral consequences are important
enough that they should be created only by the state
legislature [UCCCA § 7(a); see also Meek, 2014].
Given the difficulty of finding collateral consequences
in local ordinances or unpublished agency rules, lower
levels of government could be denied the power to
create them, or required to file them in a central public
depository as a prerequisite to validity. Alternatively,
lower levels of government could be restricted to
discretionary collateral consequences, the application
of which would be evaluated on a case-by-case basis,
rather than across the board.
Jurisdictions could consider restricting collateral
consequences to felony convictions. The Supreme
Court has recognized that “[a] wide range of civil
disabilities may result from misdemeanor convictions”
(Argersinger v. Hamlin, 1972, p. 48; see also Hopper
v. State, 2011). As the work of Jenny Roberts (2012),
J. D. King (2013), and Alexandra Natapoff (2017) has
shown, even misdemeanor convictions can subject a
defendant to a wide range of consequences. Yet, some
of the protections of the system are relaxed for
misdemeanors on the mistaken belief that they are
categorically less serious than felonies (State v. Young,
2015).
This leads to something of an irony: Collateral
consequences are more important for relatively less
serious crimes. If a person is sentenced to 25 years
imprisonment at hard labor, it likely matters little that
she will be ineligible to get a license as a chiropractor
when she is released. Someone convicted of securities
fraud cannot expect to remain in or return to work in a
financial institution whether or not he goes to prison.
But a person sentenced to unsupervised probation and
a $250 fine for a minor offense, suffers a catastrophic
loss if she loses her job or is unable to teach, care for
the elderly, live in public housing, or be a foster parent
to a relative.
Fairness warrants more time and attention being
paid to the defense and disposition of misdemeanor
offenses. However, those considerations would
diminish if the collateral consequences did as well.
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repaid their debt to society and regained equal
status.

Recommendations
1.

Collateral consequences should be rationalized
and reformed to promote public safety, fairness
in individual cases, and a more effective overall
criminal
justice
system.
Collateral
consequences should be integrated into the
criminal justice policy process in general, and
into the process of disposition of each case.

2.

An agency should collect and publish the
collateral consequences applicable in each
jurisdiction so legislators, judges, lawyers, and
other individuals can learn the legal
implications of a conviction under the law of
that jurisdiction. The National Inventory of
Collateral Consequences of Conviction will be
a useful foundation.

3.

4.

5.

6.

7.

Public defenders, state bar associations or
probation departments should identify
collateral consequences of the most common
crimes of conviction, and other common or
significant consequences, and use that
information to create a document which
lawyers and probation officers can use to
counsel clients.
Defense attorneys should inform clients of
collateral consequences and consider them in
advising clients about possible courses of
action. Judges should inform defendants of
applicable collateral consequences at plea and
sentencing.
Prosecutors
should
take
collateral
consequences into account in charging and plea
bargaining. Pre-sentence reports should contain
collateral consequences, and judges should
consider them in sentencing.
The U.S. Supreme Court and state supreme
courts should consider or reconsider whether
collateral consequences are subject to
constitutional restraints on punishment, and,
alternatively, they must be reasonably and not
excessive in light of their regulatory purposes.
Congress and state legislatures should develop
mechanisms to relieve individual collateral
consequences to facilitate an individual’s
employment and rehabilitation. Congress and
state legislatures should also allow, upon a
showing of rehabilitation and law-abiding
behavior, an individual to have a conviction
vacated or set aside to reflect that they have
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8.

In addition, Congress and state legislatures
should consider, based on empirical evidence of
risk and of the public-safety benefits of
employment, whether particular collateral
consequences are unnecessary, should be
restricted to specific offenses, imposed only for
determinate periods of time, or only on a caseby-case basis.
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Although the phrase “mass incarceration” does not capture the full impact of collateral consequences, this
observation is not meant to imply that scholars using the phrase are unaware of the collateral consequences of
criminal conviction, or have not paid enough attention to them in their scholarship. The observation is about the
limits of the term, not about the work of those who use it.
Systematic misdemeanor statistics are not readily available, but it is clear that misdemeanor convictions are
more common than felony convictions.
For example, in DiCola v. FDA (1996), the U.S. Court of Appeals for the District of Columbia upheld lifetime
debarment from the pharmaceutical industry based on a criminal conviction:
The permanence of the debarment can be understood, without reference to punitive intent, as
reflecting a congressional judgment that the integrity of the drug industry, and with it public
confidence in that industry, will suffer if those who manufacture drugs use the services of someone
who has committed a felony subversive of FDA regulation. That judgment may proceed from a
skeptical view of the malleability of individual men and women; or from a greater concern with the
cost of an error visited upon the public than with the cost of an error felt only by the excluded felon;
or more likely from the cumulative force of both sentiments. (p. 507–508)
The Supreme Court upheld a prohibition on licensing people convicted of crime:
It is not open to doubt that the commission of crime-the violation of the penal laws of a state-has some
relation to the question of character. It is not, as a rule, the good people who commit crime. When the
legislature declares that whoever has violated the criminal laws of the state shall be deemed lacking in good
moral character, it is not laying down an arbitrary or fanciful rule, one having no relation to the subjectmatter, but is only appealing to a well-recognized fact of human experience. (Hawker v. New York, 1898, p.
196)
The Supreme Court has recognized the significance of collateral consequences in the context of habeas corpus
petitions; the existence of collateral consequences can prevent mootness where a defendant has been released
from custody (Evitts v. Lucey, 1985).
Alternatively, perhaps securities law was scattered in the past, and political forces resulted in creation of
securities codes.
For state and federal drug distribution offenses, collateral consequences are at issue in every sentencing. A
little-known federal statute, 21 U.S.C. § 862, allows sentencing judges to deny federal benefits to those
convicted of possession or distribution offenses.
For example, in the Eastern District of New York, then-Judge John Gleason concluded that there was no
available mechanism to help these worthy applicants. He expunged the conviction of one applicant and issued a
certificate of rehabilitation to another (Doe v. United States, 2015; Doe v. United States, 2016).
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Collateral consequences of criminal conviction—
the legal instruments which emanate from the
conviction and limit offenders’ rights beyond those
already constrained by punishment—are increasingly
being identified as an important source of offenders’
hardship. Although it ultimately depends on individual
perception and personal circumstances, it is reasonable
to suggest that ‘the greatest effect of [crime
conviction] will not be imprisonment, but being
marked as a criminal and subjected to collateral
consequences’ (Chin, 2017, p. 1). This claim resonates
particularly well with U.S. practices, a problem that
Chin and other authors (Pinard, 2010; Love, 2011)
clearly expose. While there are slightly more than 9
million Americans who are currently either
imprisoned, under probation, or on parole, it is
estimated that more than 77 million have criminal
records (Friedman, 2015) and are thus enduring at
least some collateral consequences. To mention briefly
the main conclusions of studies carried out in the
United States over the past couple of decades,
collateral consequences are rising in number and
targeting a broadening area of convicts’ private and
social lives; they are oftentimes invisible since the
offenders are unaware of the possibility of their

imposition and they frequently last a lifetime
(Olivares, Burton, & Cullen, 1996; Uggen, Manza, &
Thompson, 2006).
Taking these findings into consideration, the ease
with which such measures are oftentimes administered
and the lack of justification for their imposition is
striking. The legal stance taken in the United States is
that collateral consequences are not punishment, but
constitute regulatory measures—as such they do not
fall under the Eighth Amendment protection against
cruel and unusual punishment (Chin, 2017, citing
Byrne v. Sec’y U.S. Dep’t of Homeland Sec., 2015;
People v. Rizzo, 2016; State v. Meadows, 2014). But if
their nature is not penal, some other theoretical ground
for their imposition must exist—they should not be
administered unless their aims are clear and legitimate.
From the many recommendations for reform of
the system of collateral consequences in the United
States that Chin proposes (Chin, 2017), this comment
will focus on one: the proposal to reduce the number
of collateral consequences by retaining only those that
promote public safety. Chin argues that collateral
consequences should only follow those crimes that
“present elevated risks to public safety” or “particular
danger to be avoided”; furthermore, “blanket”
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restrictions ought to be avoided and we should aim to
disqualify on a “case-by-case basis, looking at the
relevant facts and circumstances” (Chin, 2017, p. 2).
If consistently applied, Chin’s argument would
reduce collateral consequences to the so-called
“security measures,” a form of legal sanctions
regularly applied in many European jurisdictions.
German criminal law, for example, provides for a
number of sanctions that can be imposed along
criminal punishment if a risk is present that the
perpetrator will reoffend—the most important in this
context concern the revocation of driving licence and
prohibition to engage in a profession (GERMAN PENAL
CODE §§ 69-69b, 70-70b). Security measures can
therefore be imposed if two conditions are satisfied:
1.

there is a clear link between the perpetrated
crime and the sanction – the criminal act
targeted by the sanction needs to constitute a
breach of special obligations or norms that
regulate the performance of specific activities
(for instance, norms that prescribe how a
physician ought to perform her job, or norms
that determine parental duties); and

2.

there is an expectation (‘estimate of risk’) that
the perpetrator will reoffend unless the sanction
is imposed.

Looking at the extensive list of collateral
consequences in the United States (see Chin, 2017;
Pinard, 2010; Uggen et al., 2006), it seems that some
could plausibly be retained by using the “risk” or
“danger to public safety” criterion—sanctions such as
banning an offender from certain professions,
depriving her of the right to keep or bear arms, losing
custody of one’s children, driving restrictions,
prohibitions to obtain government licenses, and so on.
In all these cases, it is plausible that these sanctions are
necessary to reduce the risk or danger to individuals or
the public. Two caveats should accompany this
proposition—these collateral consequences would
need to satisfy the two criteria developed above and,
as Chin himself emphasizes, they should not be
imposed in a blanket manner, but upon careful
consideration of the facts of the case. While there is
always a danger of over-inclusiveness when
estimating risk, the danger greatly diminishes if the
decision is made in line with suggestions spelled-out
above.
Although the risk-based criterion for determining
the justifiability of collateral consequences provides
grounds for retaining some of the sanctions currently
applied in the United States, it also makes many others
redundant. If Chin’s suggestion is applied diligently,
these sanctions should be discarded. But could it be
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that Chin’s proposal is under-inclusive? Are there
reasons other than risk which could justify the
existence of such collateral consequences?
By taking risk as the only justified reason to
impose collateral consequences, Chin essentially
suggests that all collateral consequences (should) have
the same legal nature: the only way to understand and
justify them is to perceive them as sanctions which
purport to incapacitate dangerous offenders by
removing crime-enabling tools or situations. But
incapacitation need not be the only penal aim they
could be pursuing—other penal and even non-penal
aims could also be considered legitimate. Although it
is true that collateral consequences are exceptionally
diverse and eclectic, and even if there seems to be
“little conscious policy” behind them (Damaska, 1968,
p. 347), this does not necessarily mean that they cannot
be justified, if not as a group of similar sanctions, then
each in its own vein.
A helpful way to understand such sanctions is to
try to comprehend what each of them targets. By
employing this approach, we can observe that
collateral consequences aim at diverse components of
offenders’ private and social lives. Subsequently, we
can divide them into three groups—those that target
civil, political, or social rights (Demleitner, 1999;
Uggen et al., 2006). The distinction is important
because by looking at the domain that they impact, we
may to some extent infer why this domain is targeted.
Although this falls substantively short of validating the
sanction, it does at least provide a frame within which
we can look for justifications.
In this sense, collateral consequences that target
the civil component of one’s status—the most
important of which concern prohibitions to engage in
a profession or the right of employers to obtain records
on previous convictions—clearly seek to remove
“unsuitable” (potential) workers. The estimate of risk
is, of course, crucial here—a physician who
malpractices or a pilot who intentionally endangers the
safety of a flight would clearly qualify for these
restrictions. However, there could be reasons other
than those of risk which could justify such sanctions—
holding a public office, such as being a judge or a
prosecutor—may warrant excluding people with
previous convictions (or previous convictions of
specific kind) to secure that these offices are occupied
by individuals whose moral qualities cannot be
doubted a priori. Although we can certainly debate the
normative desirability of such restrictions, we cannot
deny that judges and prosecutors ought to have
specific moral qualities and that some instruments to
secure this need to be in place.
When it comes to collateral consequences that
target the political component of one’s status—these
most notably pertain to criminal disenfranchisement
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and the ability to serve on jury—their apparent aim is
to sanction offenders in their role as members of selfgoverning political communities. Estimates of risk or
danger seem to fare badly as justifications for such
sanctions. What kind of danger do we avert by
preventing an offender from voting or being on the
jury? What harm would the expression of their opinion
in these situations cause? But again, there may be
reasons other than those of risk for imposing such
sanctions. A polity, for example, may decide that it no
longer wishes to extend rights of full political
participation to those that have wronged it gravely. A
U.S. example is pertinent here—was the United States
not justified in removing electoral rights, and thus
denouncing as a bad citizen, Timothy McVeigh who,
in the 1995 Oklahoma bombing, killed 168 of his cocitizens? A comparison with European criminal
disenfranchisement practices may also provide some
context. A recent study uncovered that approximately
three-quarters of European democracies employ some
sort of electoral ban (Tripkovic, 2016). Looking at
specific policies, one finds little evidence that they
were devised with estimates of risk in mind; they
rather seem to be reproaching various kinds of
criminals for their apparent lack of desirable
citizenship qualities. In terms of criminal offenders
whose rights are removed, all countries may be
divided into three groups:
1.

those that target serious offenders by providing
restrictions only for those imprisoned or
imprisoned for a particular time;

2.

those that pertain to “bad” offenders by
reserving restrictions only for those who have
perpetrated “immoral” or “dishonorable”
crimes; and

3.

those that concern “subversive” offenders by
disenfranchising offenders sentenced for
“political” or “anti-state” crimes (Tripkovic,
2016).

European countries thus seem to have a clear idea why
they disenfranchise particular groups of convicts—and
as it can be seen from this brief overview, such reasons
are not connected to the estimate of risk, at least not
risk to public safety. Again, as in the case of sanctions
that target civil rights, we may debate the legitimacy
of restricting political rights to downgrade one’s
citizenship status, but we cannot in principle deny that
citizens have duties towards their polities and that
some (even if not these) sanctions could viably be
imposed for failing to perform these duties.
Finally, collateral consequences that impact on
social rights—most importantly, restricting access to

welfare programs such as public housing, as well as to
grants and loans—seem to target offenders that are
considered unworthy of benefits that are intended to
improve one’s welfare. Imposing such restrictions
severely impacts one’s well-being. Yet, it seems that
at least some of them may be justified by citing risk
concerns. For example, preventing convicted drug
offenders from living in public housing can reduce
security risks associated with drug abuse which is a
long-standing problem in such dwellings (Bryson &
Youmans, 1990). Other reasons for the imposition of
restrictions to social rights, however, seem more
difficult to find than in the case of sanctions targeting
the civil and political rights domain. This is mostly
because restrictions to this area target an important and
vulnerable part of offenders’ lives as well as their
propensity to secure conditions for the satisfaction of
their everyday needs. It does seem that, in this domain,
Chin’s suggestion should not be considered underinclusive.
The “risk to public safety” and the “danger to be
avoided” therefore provide reasonable grounds for
imposing many of the contemporary collateral
consequences as Chin proposes. It is, furthermore,
particularly significant that these grounds cut across
distinctions between restrictions to various citizenship
domains thus providing a solitary justification for their
imposition. Nevertheless, as I have tried to
demonstrate, there may be other possibly legitimate
reasons to impose some of the collateral consequences
that exist today. Although this short comment could
only refer to a few such examples rather than build a
defensible theory, this approach suggests that risk may
not be the only valid justification for the existence of
non-punitive sanctions. The examples prompt us to
acknowledge that various collateral consequences may
have diverse legal nature and to think imaginatively
about their aims and justifications.
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The use of fines,1 fees, and forfeitures of cash and
property are long-standing practices that have boomed
in recent years as lawmakers have sought to fund an
expanding criminal justice system without raising
taxes (Carpenter, Knepper, Erickson, & McDonald,

2015; Colgan, 2014b; Council for Economic Advisors,
2015; Martin, Smith, Still, 2017). In many
jurisdictions, economic sanctions begin accruing from
the moment one is stopped by the police (e.g., fees for
law enforcement costs and pretrial detention), to trial
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(e.g., public-defender fees or jury costs), through
sentencing (e.g., incarceration or probation costs,
statutory fines, surcharges, and restitution), and
collections (e.g., interest charges or collection fees)
(Colgan, 2014b). For those without the means to pay,
the consequences can be drastic. The inability to pay
economic sanctions may result in the imposition of
what have come to be known as “poverty penalties”:
interest and collections costs, probation and a host of
related fees for probation services, the loss of
government licenses and benefits, and even
incarceration (Criminal Justice Policy Program, 2016;
Colgan, 2014b; Human Rights Watch, 2014). The use
of forfeitures is also ubiquitous, including the growing
use of what are known as “civil asset forfeitures,”
which are imposed without a criminal conviction
(Benson, 2009; Carpenter et al., 2015; Logan, 2001).2
Like fines and fees, forfeitures can be financially
devastating as the loss of funds that would otherwise
be used to cover basic needs—a vehicle one depends
on to get to work or school, or a family home—can
have profound consequences for those against whom
forfeiture is imposed.
Systems for imposing and collecting fines, fees,
and forfeitures are often poorly designed. As a result,
in the United States today, 10 million people hold
criminal debt from fines and fees totaling over $50
billion, and forfeiture has become a billion-dollar
industry based largely on the use of civil asset
forfeitures obtained without a criminal conviction
(Martin, Smith, Still, 2017; Sallah, O’Harrow, Rich, &
Silverman, 2014). Abuses in both systems have
resulted in a surge in efforts by advocates and
investigative reporters to document and challenge the
real, and often alarming, consequences of relying on
criminal justice systems to generate revenue (Bannon,
Diller, Nagrecha, 2010; Feierman, Goldstein, HaneyCaron, & Columbo, 2016; Human Rights Watch,
2014; O’Hara & Sallah, 2014a, 2014b; Sallah et al.,
2014; Shapiro, 2014a, 2014b; Stillman, 2013, 2014).
Fueled by public outcry regarding the use of “modernday debtors’ prisons” in places like Ferguson,
Missouri, and jurisdictions around the country, as well
as a plethora of incidents in which law enforcement
have seized money or property and sought its
forfeiture without any meaningful evidence of
criminal activity, calls for reform now have support
from both conservative and liberal camps (ACLU,
2010; American Legislative Exchange Council, 2016;
Hudetz, 2015; Ingraham, 2016; Lawyers’ Commission
for Civil Rights, et al., 2015; U.S. Department of
Justice, 2015).
These systems have also captured the attention of
scholars from a variety of fields, including law,
sociology, economics, and criminology. In this
chapter, I provide a brief examination of two lines of
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scholarship that explore poorly designed systems
involving fines, fees, and forfeitures. The first
analyzes the policy implications of the use of criminal
justice systems to generate revenue. The second
involves explication of constitutional deficiencies that
arise in poorly designed systems. This chapter
concludes with a series of policy recommendations
tied to these lines of scholarship for the reform of the
use of fines, fees, and forfeitures.

Policy Implications
Scholarship regarding the policy implications of
inadequately designed systems for imposing and
collecting fines, fees, and forfeitures have focused on
two key problems. First, increasing evidence suggests
that absent meaningful restrictions, the use of such
economic sanctions risks distorting the focus of
criminal justice incentives both by promoting revenue
goals over public safety and by interfering with checks
and balances that would otherwise help guard against
some problematic practices. Second, where fines, fees,
and forfeitures are imposed and collected in a manner
that contributes to economic and social instability for
those who are financially vulnerable, they undermine
governmental aims related to reductions in poverty,
crime control, mass incarceration, and depletion of
government resources. Both sets of issues are
addressed below.
Distortion of Criminal Justice Incentives
The revenue-generating capacity of fines, fees,
and forfeitures risks perverting governmental
incentives in two distinct ways. First, by promoting
policing and adjudication methods that are most likely
to increase revenue, governmental actors may fail to
consider, or even implement policies that directly
conflict with, public-safety needs. Second, systems
that allow law enforcement and prosecutors to retain
cash and property seized undermines the checks and
balances otherwise afforded through normal budgeting
practices.
While there is a debate in the literature regarding
whether government officials respond to financial,
rather than only political, incentives as a general
matter, investigations into specific systems, empirical
studies, and anecdotal evidence have linked the use of
fines, fees, and forfeitures to practices driven by the
goal of revenue generation rather than public safety
(Gilles, 2011; Levinson, 2000; Schwartz, 2016). For
example, the Department of Justice’s investigation
into the municipal court system in Ferguson, Missouri,
uncovered e-mails between city officials and the chief
of police in which police staffing decisions were
altered to increase money generated from traffic
tickets without consideration of the impact such
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changes would have on traffic safety or community
policing efforts (U.S. Department of Justice, 2015).
Similarly, an empirical analysis of traffic ticketing in
North Carolina from 1990 to 2003 found that,
“[c]ontrolling for demographic, economic, and
enforcement factors … there is a statistically
significant increase in the number of traffic tickets
issued in the year immediately following a decline in
local government revenue,” suggesting that revenue
generation, rather than public safety, drove the extent
to which traffic laws were enforced (Garrett &
Wagner, 2009, p. 2).
There is also significant evidence that revenue
rather than public safety drives policing decisions
related to forfeitures. Eric Blumenson and Eva Nilsen
have documented examples of how the thirst for cash
has led to shifts in police practices. For example, a
traditional drug buy-bust sting operation would
involve the use of an undercover officer posing as a
person interested in buying illegal drugs; following the
exchange, the police would of course seize the drugs
and therefore remove them from circulation
(Blumenson & Nilsen, 1998). With the incentive of
forfeiture laws, however, law enforcement has come
to rely more heavily on the “reverse sting,” under
which the police pose as the dealer rather than the
buyer, so that upon conclusion of the transaction, they
can seize the cash used in the sale (Blumenson &
Nilsen, 1998). Blumenson and Nilsen (1998) also cite
to congressional testimony of former New York City
Police Commissioner Patrick Murphy, who explained
that financial incentives led to a policy whereby police
would “impose roadblocks on the southbound lanes of
I-95, which carry the cash to make drug buys, rather
than the northbound lanes, which carry the drugs”
(Benson, 2009, pp. 315–316). While both reverse
stings and forfeitures of cash arguably interrupt the
illicit drug trade, the focus on obtaining cash rather
than seizing drugs indicates that policing decisions are
influenced by the revenue-generating power of
forfeiture.
Further, forfeitures may be incentivizing policing
of particular offenses where seizures of cash or
property are most easily made, which would result in
prioritizing the policing of drug crimes over violent
offenses, which may in turn exacerbate problematic
policing practices that disproportionately affect poor
and minority communities (Claramella, 2017; Fagan,
2017). For example, one study testing the effects of
allowing police to retain funds and assets seized in
drug arrests found that it shifted the focus of police to
activities that may produce forfeitures, and, in
particular, increased arrests related to drug activity as
compared to total arrests by nearly 20% (Bowers,
2010; Blumenson & Nielsen, 1998; Mast, Benson, &
Rasmussen, 2000). Further, in cities like Philadelphia

and Washington, D.C., it appears that police may be
going so far as to seize small amounts of cash—in
many cases less than $20—during stop-and-frisk
incidents (ACLU, 2015; O’Hara, & Rich, 2014). In
other words, pressure to generate revenue may have
significant implications for when and how policing
occurs that may undermine public safety and intensify
public concern regarding police-citizen encounters.
The risk is that the focus on revenue generation will
interfere with other policy considerations, including
public safety.
A separate perversion of criminal justice
priorities may occur where law enforcement entities or
prosecutors are allowed to keep forfeited cash and
property for their agency’s own use, as is the case in
many jurisdictions (Benson, 2009; Harmon, 2015).
Allowing law enforcement and prosecutors to retain
funds removes the check set through budgeting
processes, as it provides them the ability to set
priorities that may contradict or interfere with crimecontrol aims of the legislative branch or the public at
large (Sibilla, 2015). For example, under the federal
“Equitable Sharing Program,” the federal government
“adopts” seizures of cash and property made by local
and state law enforcement, thereby pulling the seized
assets under federal forfeiture laws, which are at times
more expansive than state laws in terms of what may
be seized and more restrictive regarding the provision
of procedural protections (Benson, 2009). In
exchange, the federal government keeps 10% of the
liquidated value of the items seized (Benson, 2009).
This infusion of funds not only allows law
enforcement to sidestep state restrictions on forfeiture,
the retention of the profits of forfeiture insulates them
from budgeting restrictions that would otherwise
establish state and local control over policing overall
(Benson, 2009; Harmon, 2015).
As indicated in the discussion of reforms at the
end of this chapter, any concern regarding the way in
which fines, fees, and forfeitures may distort criminal
justice incentives does not require their elimination.
Rather, reforms are needed to create sufficient
protections to restrict their use so that criminal justice
priorities are properly focused on public safety, rather
than revenue generation.
Undermining Other Governmental Aims
Separate and distinct from the potential that
inadequately designed systems for fines, fees, and
forfeitures will distort criminal justice incentives, such
systems can also undermine other governmental aims
due to their inherently regressive nature. By
entrenching or exacerbating the financial vulnerability
of people and their families, fines, fees, and forfeitures
can create long-term instability and familial
disruption, increase criminal justice involvement,
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aggravate
jail
overcrowding,
and—perhaps
ironically—decrease net revenue.
Fines, fees, and forfeitures can have devastating
consequences on those who are financially vulnerable,
particularly in low-income communities and
communities of color that are most likely to be heavily
policed (Beckett & Harris, 2011; Carbado, 2017;
Colgan, 2017a; Laisne, Wool, & Henrichson, 2017;
Pawasarat, 2005). In the context of fines and fees,
many grappling with criminal debt report having to
choose between making payments on the debt and
meeting basic needs like food, shelter, and hygiene
(Beckett & Harris, 2011; Laisne et al., 2017). At the
same time, existing criminal debt can make obtaining
and maintaining housing and employment difficult for
several reasons: it undermines a debtor’s credit rating,
which may be used by prospective landlords and
employers in screening processes; it may prevent
debtors from sealing or expunging criminal records;
and it can result in the loss of professional or driver’s
licenses, the latter of which can be particularly harmful
for those who live in areas without meaningful access
to public transportation (Beckett & Harris, 2011;
Feierman, 2016; Pawasarat, 2005; Waller, 2005). The
instability with respect to basic needs and the
hindrances such debt creates to establishing housing
and employment affect not just the debtor, but also her
family. For example, the Bureau of Justice Assistance
and Council of State Governments have linked the
increased use of fines and fees to the inability to pay
child support, thereby undermining both the child’s
economic well-being and the government’s interest in
child-support enforcement (McLean & Thompson,
2007). Further, a debtor unable to make payments on
fines and fees may be restricted from public housing
benefits, forcing the debtor’s family to either separate
or lose their housing as well (Colgan, 2014b). In other
words, unmanageable fines and fees can result in
disruption or even disunification of families.
Though it does not result in ongoing debt, the
forfeiture of funds or property may also leave people
and their families in financially precarious
circumstances. With, or more often without, a criminal
conviction, people may lose funds they depend upon
to meet basic needs, vehicles upon which they depend
for transportation to work or school, or the homes in
which they live (Brown, 2014; Kruger, 2015; O’Hara
& Rich, 2014b; O’Hara & Sallah, 2014b; Sallah et al.,
2014).
A concern expressed by both the United States
Supreme Court and commentators, and borne out in
research, is that punishments that promote economic
instability may result in increased criminal justice
involvement (Bearden v. Georgia, 1983; McLean &
Thompson, 2007). Recent studies, for example, have
shown that people may engage in criminal activity for
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the purpose of paying off unmanageable criminal debt
(Cook, 2014; Harris, Evans, & Beckett, 2010).
Additionally, while early studies of the link between
fines and fees and recidivism amongst juveniles
showed mixed results (e.g., Schneider, 1986), a 2016
empirical analysis of the use of economic sanctions in
juvenile court by Piquero and Jennings showed that,
when controlling for demographic characteristics of
court-involved juveniles and crime type, the use of
fines and fees as punishment significantly increased
the likelihood of recidivism (Piquero & Jennings,
2016).
Further, studies show that economic, housing, and
social stability are critical in reducing recidivism,
suggesting that punishments that result in
destabilization in these areas will have crime-inducing
effects. For example, researchers have found that
increased access to employment and ability to earn
promotes rehabilitation (Grogger, 1991). If one’s
employment opportunities are limited due to ongoing
criminal debt that makes employers less likely to hire,
or because a poverty penalty or collateral consequence
limiting one’s ability to obtain a professional license
or the driver’s license one needs to attend job
interviews or maintain employment, the rehabilitative
potential of employment is lost (Chin, 2017). A lack
of access to housing can exacerbate these issues, as it
interferes with employment opportunities, and may
exacerbate mental-health and chemical-dependency
issues, thereby undermining rehabilitative goals
(Fontaine & Biess, 2012; Graffam, Shinkfield, Lavelle
& McPherson, 2004; Roman & Travis, 2004). Even
people at high risk for reoffending have a significantly
reduced risk of doing so if homelessness can be
avoided (Lutze, Rosky, & Hamilton, 2013). In other
words, fines, fees, and forfeitures that detract from the
ability to pay housing costs, policies that push those
who cannot pay economic sanctions out of public
housing, or the forfeiture of a home, all risk placing
people in situations in which the likelihood of
recidivism is heightened. In contrast, researchers have
linked pro-social activities, including the promotion of
familial ties, to reductions in recidivism (Berg &
Huebner, 2011; see also Graffam et al., 2004). But, as
noted above, the loss of housing and employment as a
result of fines, fees, or forfeitures can interrupt the
family unit, for example, by forcing families to
separate in order to maintain housing benefits for some
family members. In short, separately and collectively,
these practices undermine the governmental interest in
reducing recidivism by making ongoing criminal
justice involvement more likely.
Whether due to increased recidivism or the use of
incarceration as a penalty for the failure to pay, fines
and fees also exacerbate the effects of mass
incarceration in many jurisdictions, particularly with
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respect to the overcrowding of local and county jails.
While it is difficult to know how many people are
incarcerated at any given time in relation to criminal
debt because that data is rarely tracked, available
information indicates that in many places, debtors
account for nearly a quarter of jail populations, and
that those numbers may be significantly higher in
some jurisdictions (U.S. Department of Justice, 2015;
Seyler, 2015). This can at times lead to the misuse of
jail facilities, such as in Rutherford County,
Tennessee, in which the incarceration of people for the
failure to make payments to a private probation
company contracted to collect criminal debt resulted
in the jail holding three people in cells designed to hold
one person only, creating a risk of litigation related to
unconstitutional jail conditions (Brown v. Plata, 2013;
Dolovich, 2017; Hall, 2016).
Systems in which courts impose economic
sanctions on people with no meaningful ability to pay
also may result in wasted government resources,
whereby good money is effectively thrown after bad.
For example, where people cannot pay off fines and
fees immediately, courts often require that they return
to court periodically to show that they are unable to
pay, clogging the docket with hearings and taking
valuable judicial and administrative time (Henrichson,
Roberts, Mai, Delany–Brumsey, Laisne, Davis, &
Wilson, 2017). The use of poverty penalties can also
create unnecessary expense. A recent study conducted
by the Vera Institute of Justice in New Orleans,
Louisiana, showed that, even setting aside the costs of
employing court and administrative staff and law
enforcement to engage in collections, its use of
incarceration to address the inability to pay bail, fines,
and fees created a $1.9 million annual deficit (Dolan,
2015; Laisne et al., 2017; Stevenson & Mayson,
2017).
In sum, both existing research and an everincreasing pool of anecdotal evidence suggest that
imposing and collecting fines, fees, and forfeitures can
undercut important governmental aims by increasing
the precarious financial condition of its most
vulnerable constituents, increasing crime rates,
contributing to jail overcrowding, and depleting
government funds. Again, this is not to say that fines,
fees, and forfeitures cannot be used in a manner that
promotes positive outcomes; but significant reforms
such as those set forth at the end of this chapter are
necessary to avoid the negative consequences that may
easily stem from poorly designed systems.

Constitutional Complications of
Policing for Profit
Constitutional scholars have identified myriad
ways in which inadequately designed systems

involving fines, fees, and forfeitures are
constitutionally deficient. 3 Lawmakers should take
heed not only because crafting a constitutional system
is normatively desirable, but also because litigation of
these issues is increasingly likely due to a recent boom
in class-action lawsuits successfully challenging
practices related to fines and fees, and the Supreme
Court’s willingness to strike down forfeitures that
offend constitutional bounds (Honeycutt v. United
States, 2017; Leonard v. Texas, 2017; Patrick, 2016;
United States v. Bajakajian, 1998).4
Excessive-Fines Clause and the Constitutional
Importance of Financial Effect
Along with excessive bail and cruel and unusual
punishment, the Eighth Amendment to the United
States Constitution prohibits the imposition of
“excessive fines” (U.S. Const. amend. VIII). In
addition to determining that the Excessive Fines
Clause applies not just to fines per se, but to financial
penalties that are at least partially punitive (including
forfeitures), the Supreme Court has held that a
determination of constitutional excessiveness requires
application of a gross disproportionality test in which
the seriousness of the offense is weighed against the
severity of the punishment (Alexander v. United
States, 1993; Austin v. United States, 1993; United
States v. Bajakajian, 1998). Because the Court has
addressed the Excessive Fines Clause’s meaning on
only four occasions, however, there are several issues
regarding the Clause’s scope that remain ripe for
development, including the question of whether
consideration of a defendant’s ability to pay is relevant
to assessing punishment severity (Colgan, 2014b).
Legal scholarship to date has focused primarily on two
aspects of Eighth Amendment doctrine to assess that
open question: the Supreme Court’s use of an
originalist (historical) method of interpretation, as well
as the underlying principles that inform its
proportionality jurisprudence. Both approaches shed
light on why the Court is likely to determine that the
financial effect of fines, fees, or forfeitures on a
defendant is relevant to whether it is excessive in
violation of the Eighth Amendment.
The Supreme Court has engaged in an originalist
analysis in an attempt to assess what would have
rendered a fine “excessive” at the time of the Eighth
Amendment’s ratification in 1791. In doing so, the
Court pointed to a provision of Magna Carta, an
English charter devised in the 13th century that
influenced the English Bill of Rights and, in turn, the
American Bill of Rights (Colgan, 2014b; United States
v. Bajakajian, 1998). The provision allowed the
imposition of amercements (a predecessor to the
modern fine), but explicitly prohibited penalties that
would impoverish a defendant by impeding his ability
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to secure a livelihood, thereby necessitating an
analysis of the defendant’s financial circumstances
(Colgan, 2014b). The Court ultimately did not decide
whether the Excessive Fines Clause mandated a
similar analysis because the defendant’s ability to
absorb the forfeiture at issue was not raised in the case,
but scholarship assessing the historical use of
economic punishments would support answering that
question in the affirmative (Colgan, in press).
Both analyses of colonial and early American
statutes and court records leading up to the ratification
of the Eighth Amendment and the English experience
with fines and the adoption of the English Bill of
Rights strongly support a broad interpretation of
excessiveness that would include consideration of
financial effect on the defendant (Colgan, 2014;
Durham, 1989; McLean, 2013). In particular, while
the protection of one’s livelihood in Magna Carta was
at times inconsistently applied in the early American
experience, a consciousness of the need to avoid the
risk that economic sanctions may impoverish is visible
in the historical record, including in statutes that
explicitly referenced Magna Carta or that required
consideration of financial effect (Colgan, 2014).
As with the historical vantage, assessing the use
of practices related to fines, fees, and forfeitures in
light of the Court’s proportionality precedence also
supports a conclusion that the financial effect of fines,
fees, and forfeitures is relevant to the question of
excessiveness (Colgan, in press). The Supreme Court
borrowed the gross disproportionality test for
assessing whether an economic sanction is
“excessive,” from its jurisprudence regarding the
Cruel and Unusual Punishments Clause (United States
v. Bajakajian, 1998). In that arena, the Court has
repeatedly returned to several key principles.
One such principle is the importance of equality
in sentencing, in which two people who are equally
culpable for the same offense should receive equal
punishment (Solem v. Helm, 1983). Yet, when applied
to people who have no meaningful ability to pay,
poverty penalties that impose additional sanctions
such as interest, collections fees, probation, or
incarceration for the failure to pay effectively sanction
a person’s poverty rather than her culpability for the
underlying offense. Even setting aside poverty
penalties, the principle of equality is undermined by
the inherently regressive nature of fines, fees, and
forfeitures (Kolber, 2009; Simmons, 2009).5 If two
people—equally culpable for the same offense—
receive an identical fine, and that fine creates little to
no financial hardship for one person but places the
other at risk of being unable to meet basic needs or
results in ongoing instability, the disparate severity of
the punishment suggests that equally culpable
defendants are not, in fact, being treated equally.
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Another principle involves the importance of
comparative proportionality of sentencing, in which a
less serious offense should receive a lower sentence
than a more serious offense (Kennedy v. Louisiana,
2008). Yet, particularly for people who are subject to
long-term, and perhaps perpetual, criminal debt, the
seriousness of the offense is rendered effectively
irrelevant; whether that debt stems from a traffic
offense or a burglary, the need to make continual
payments against the outstanding debt is the same, and
the distinction between offenses is undermined.
The Court has also taken into account the
expressive function of punishment in its
proportionality jurisprudence (Graham v. Florida,
2010). There are at least two ways in which the use of
poverty penalties and the imposition of unmanageable
debt are problematic in this regard. First, for people
who are subject to such sanctions, the message
expressed can often be that the justice system prizes
revenue generation over fairness. Second, by
subjecting people to punishment triggered by their
inability to pay rather than the nature of the underlying
offense, it creates a punishment that is more severe
than the degree of the public’s desire to condemn the
underlying offense, something evident by the
increasing, and bipartisan, public support for reform.
An additional concern in the Court’s
proportionality jurisprudence involves the potential
crime-inducing effects and related social harms that
can be created by the imposition of excessive
punishments (Rummel v. Estelle, 1980). As detailed
above, the imposition of fines, fees, and forfeitures
that a person has no meaningful ability to pay or that
destabilize one’s employment, housing, and familial
ties, not only fails to deter crime but can instead push
people into criminal activity, with exacerbation of
mass incarceration and wasteful government spending
in tow. It is also linked to a laundry list of ills, such as
barriers to employment, increases in housing
instability and homelessness, decreases in childsupport payments, and promotion of family
disunification.
Finally, the Supreme Court has recognized that
“[t]he basic concept underlying the Eighth
Amendment is nothing less than the dignity of man,”
and therefore upholding the dignity of a defendant is
central to the idea of whether a punishment is
constitutionally viable or, instead, excessive (Trop v.
Dulles, 1958, pp. 99–100; see also Gregg v. Georgia,
1976; Ryan, 2016). Poorly designed systems for
imposing and collecting fines, fees, and forfeitures
miss this mark. Such systems place those with limited
means in the position of having to choose between
basic necessities like food, shelter, and hygiene on the
one hand and paying unmanageable debt on the other.
In some jurisdictions, those who cannot pay are
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disenfranchised from the vote, thus blocking them
from participating in the democratic community. And
in many cases, people are kept forever in the shadow
of the criminal system by criminal debts that are
effectively perpetual. As a result, the dignity and
autonomy of those subjected to economic sanctions
they cannot pay is undermined and ignored, offending
the Eighth Amendment’s dignity constraint (Colgan,
in press).
Due Process Clause and the Prohibition on Prizing
Revenue Generation over Fairness
For nearly a century, the Supreme Court has
consistently ruled that the Due Process Clause is
violated by placing governmental actors with
adjudicative authority over whether economic
sanctions are assessed in a position where fairness may
be overcome by a desire to generate revenue for the
government or for personal gain (Connally v. Georgia,
1977; Tumey v. Ohio, 1927; Ward v. Village of
Monroeville, Ohio, 1972). Yet many jurisdictions have
designed systems involving fines, fees, and forfeitures
that directly violate this long-standing doctrine
(Colgan, 2017a).
To establish governmental self-dealing, the Court
has looked at whether a jurisdiction relies heavily on
punishments with revenue-generating capacity to
offset the need for taxation or to stabilize and maintain
the jurisdiction’s finances (Tumey, 1927; Ward, 1972).
Another signal that a system has run afoul of due
process exists where governmental actors with
responsibility for generating funds are given decisionmaking authority over the assessment of such a
punishment (Tumey, 1927; Ward, 1972). The Court
has also looked to the volume of cases on a trial court’s
docket through which funds may accrue for signals
that the system is driven by a desire to generate
revenue (Tumey, 1927; Ward, 1972). Yet evidence is
mounting that jurisdictions across the country are
using economic sanctions imposed against both adults
and juveniles for the purpose of avoiding the need to
increase taxes to fund not just criminal justice-related
services, but a wide variety of governmental services
such as infrastructure projects, educational services,
and more (Carter & Adcock, 2015). National Public
Radio and the National Center for State Courts found
that, in recent years, “48 states have increased criminal
and civil court fees, added new ones, or both”
(Shapiro, 2014a, para. 51). Further, in an increasing
number of jurisdictions, judges responsible for
imposing fines and fees report feeling pressured to do
so in order to generate revenue (Brownstone, 2015).
And, as noted above, ticketing and court dockets in
some jurisdictions rise in response to fiscal downturns,
evidencing the aim of revenue generation (Colgan,
2017a; Garrett & Wagner, 2009).

Further, while the cases regarding governmental
self-dealing to reach the Court to date have involved
fines and fees rather than forfeitures, the vast scope of
forfeiture practices implicate similar due process
concerns (Bourdeaux & Pritchard, 1996; Nelson,
2016).6 Forfeiture in general, and civil asset forfeiture
in particular, has come to be regarded by law
enforcement in many jurisdictions as a “tax-liberating
gold mine” (Sallah et al., 2014). Further, processes for
opposing civil asset forfeiture are so complex and
expensive that such forfeitures are rarely challenged,
meaning that the law enforcement officer seizing the
cash or property effectively becomes the adjudicative
actor, and one whose agency is often directly benefited
by the funds seized (O’Hara & Sallah, 2014b). Finally,
the volume of civil asset forfeitures in particular
indicates that seizures are driven at least in part by a
desire to generate revenue. Between September 2001
and September 2014, law enforcement made nearly
62,000 seizures under the federal Equitable Sharing
program alone, over 80% of which were handled as
civil asset forfeitures and therefore did not involve a
criminal indictment, let alone a conviction (O’Hara &
Rich, 2014a). Those seizures valued over $2.5 billion,
of which “[s]tate and local authorities kept more than
$1.7 billion” (Sallah et al., 2014, para. 14). As with
fines and fees, the failure to design forfeiture practices
to ensure that revenue generation is not a primary
motivator leaves open the risk that the drive for
revenue generation will overwhelm the need for
fairness in violation of due process.
Equal Protection and Due Process
Restrictions Related to Collections

Clause

The Equal Protection and Due Process Clauses
prohibit the automatic conversion of unpaid economic
sanctions into incarceration, which implicates
practices in many jurisdictions that use incarceration
as a penalty for the failure to pay. The Court first
addressed an equal protection challenge to the use of
fines and fees in Williams v. Illinois in 1970 and again
in Tate v. Short in 1971. In both cases, the Court held
that the use of incarceration as a substitute punishment
for fines and fees where the defendant had no ability
to pay violated the Fourteenth Amendment because
the choice to satisfy the sanctions and avoid
incarceration was nonexistent for indigent defendants.
Just over a decade later, in Bearden v. Georgia (1983),
the Court examined the revocation of probation for the
failure to pay statutory fines and restitution. Relying
on both the Equal Protection and Due Process Clauses
together, the Court held that where payment of
economic sanctions is a condition of probation, a court
may not revoke probation without considering
whether the failure to pay was willful or due instead to
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an inability to pay despite bona fide efforts (Bearden
v. Georgia, 1983).
While the Bearden Court did leave open the
possibility of revoking probation and imposing a term
of confinement even where a defendant lacked funds
despite bona fide attempts to obtain the means to pay,
it held that incarceration could be available only where
no alternative form of punishment could satisfy the
state’s punishment goals (1983). It then systematically
dismantled the state of Georgia’s arguments that
imposing a punishment triggered by an inability to pay
satisfied its punitive aims. The Court explained that
the governmental interest in punishment is fully
satisfied by the use of economic sanctions within the
defendant’s means because such sanctions create a
“pinch on the purse” in response to the defendant’s
culpability, and that the decision to employ an
economic sanction in the first instance meant the state
had disclaimed its interest in incapacitation (Bearden
v. Georgia, 1983; Busway, 2017). The Court then
emphasized the potential breadth of non-incarcerative
alternative sanctions that lawmakers could devise to
ensure that poverty does not trigger enhanced
punishment (Bearden v. Georgia, 1983).
There is limited scholarly literature examining
these claims, undoubtedly because the Court’s
restrictions on the use of incarceration as a poverty
penalty have been so clear. As a result, recent
scholarship related to these limitations has focused on
documenting the failure of states and municipalities to
adhere to the Williams-Tate-Bearden line, and
pressing for compliance with its dictates (Eaglin,
2015; Sobol, 2016). In addition, a boom in litigation
has forced several jurisdictions into compliance, at
times in conjunction with significant financial
penalties (Patrick, 2016).
The Right to Counsel under the Sixth and
Fourteenth Amendments
There are two key questions in the context of the
right to counsel related to the use of fines, fees, and
forfeitures: first, whether either the Sixth Amendment
or the Due Process Clause affords a constitutional
right to counsel in the type of systems for imposing
and collecting economic sanctions in use today; and
second, whether systems for collecting and
distributing fees for the use of indigent defense
counsel pass constitutional muster.
The Supreme Court has recognized a right to
counsel under both the Sixth Amendment and the Due
Process Clause, but it is an open question as to whether
those rights extend to protect people who are, at least
as an initial matter, subject to fines, fees, and
forfeitures (Gideon v. Wainwright, 1963; Powell v.
Alabama, 1932). In Scott v. Illinois, the Court declined
to extend the Sixth Amendment right to counsel to
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cases in which only financial penalties, and not
incarceration, are on the line (1979). Yet, in Alabama
v. Shelton (2002), the Court left open the question of
whether a Sixth Amendment right to counsel exists
where a jurisdiction imposes fines and fees at
sentencing for which the failure to pay triggers
incarceration even without a formal suspended
sentence,7 leaving a gray area in jurisdictions that use
poverty penalties such as incarceration for failure to
pay (Colgan, 2014b; Human Rights Watch, 2014).
But even setting aside that open question, there is
reason to believe that the Scott limitation is ripe for
review. Not only might the Scott Court’s
understanding of the relative severity between
financial penalties and incarceration be anachronistic,
the decision also suffers from a failure to consider
whether cases for which financial sanctions are
imposed raise difficult factual or constitutional
questions necessitating the need for counsel to ensure
that the outcome of the trial is reliable (see also in
Alabama v. Shelton, 2002; Argersinger v. Hamlin,
1972; King, 2013). Yet cases resulting in the
imposition of fines, fees, and forfeitures may be
riddled with factual and constitutional issues which lay
people are ill-suited to raise, suggesting that Scott was
wrongly decided (Argersinger, 1972; Colgan, 2017a).
In addition to the Sixth Amendment right to
counsel, the Supreme Court has signaled that there
may be a due process right to counsel in hearings
related to the collection of economic sanctions. In a
case involving the right to counsel in child-support
hearings (Turner v. Rogers, 2011), the Court noted in
an aside that it may recognize a due process right to
counsel in hearings involving the collection of debt
owed to the government, particularly where either the
government is represented by counsel or where the
proceeding does not provide procedural safeguards
such as “adequate notice of the importance of ability
to pay, fair opportunity to present, and to dispute,
relevant information, and court findings” (p. 448; see
also Colson v. Joyce, 1986). Collections practices in
many jurisdictions fall directly within this mold.
Of course, the Catch-22 of a denial of the right to
counsel to assist with one’s legal claims is that the
enforcement mechanism for the right is to bring a legal
claim. But because defendants for whom the claim is
relevant are necessarily without counsel, litigation
pushing the Court to rethink and extend the right to
counsel has been limited. Since the Turner decision
was announced in 2011, for example, it appears that
no lower appellate courts have considered whether
Turner should be interpreted to allow for a right to
counsel in criminal debt-collection hearings, and that
the only adjudication of the issue at the trial level has
arisen in two cases resolved through a joint settlement
agreement involving the city of Montgomery,
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Alabama, and a pending class-action suit against
Ferguson, Missouri.8 Therefore, despite the promise of
the rule, it remains under-theorized.
The second issue with respect to access to counsel
involves systems in which access to counsel is
provided, but defendants—who qualify for defense
services only because they are indigent—are charged
fees for their representation. While the Court has
upheld the ability of jurisdictions to recoup indigentdefense expenses as a general matter, practices in
many jurisdictions raise a host of constitutional
concerns (Fuller v. Oregon, 1974). First, the
imposition of poverty penalties against an indigent
defendant unable to pay indigent-defense fees
arguably violates Gideon v. Wainwright because it
effectively punishes indigent defendants for the very
quality that triggers the availability of the right
(Colgan, 2014a). Second, indigent-defense fees and
the threat of poverty penalties may result in the
unconstitutional chilling of the Sixth Amendment
right to counsel by incentivizing defendants to waive
the right when they otherwise would not have
(Anderson, 2009). Third, the distribution of indigentdefense fees (as well as other forms of economic
sanctions) to indigent-defense counsel creates a
system by which defense counsel are financially
dependent upon conviction and imposition of
punishment against their own clients (American Civil
Liberties Union, 2010; Wright & Logan, 2006). This
may allow the reversal of criminal convictions for
ineffective assistance of counsel due to the conflicts of
interest created by such systems (Anderson, 2009).

enhancing, revenue-neutral, or would entail additional
expenditures of government resources.
1.

Eliminate poverty penalties and other policies
that negatively impact ability to pay. A deep
irony of many systems involving fines, fees,
and forfeitures is that the governmental interest
in obtaining full payment is undermined by
public policies that make it more likely that
people will have no meaningful ability to pay.
As detailed above, poverty penalties make it
more difficult for people to obtain and maintain
housing and employment and to remain
connected to family, each of which in turn
contributes to an inability to pay economic
sanctions. Further, any number of other direct
and collateral consequences of conviction can
reduce the capacity to pay (Chin, 2017). For
example, certain convictions—particularly
related to drug offenses—result in exclusion
from public housing or obtaining occupational
licenses, ultimately making it less likely a
person will be able to satisfy fines and fees or
recover from forfeiture (Colgan, 2014a; MO.
REV. STAT. 328.150). Lawmakers would be
well-served to eliminate poverty penalties
altogether, and also to study the ways in which
direct and collateral consequences undermine
the viability of using economic sanctions as a
means of punishment (Natapoff, 2017).
The elimination of certain poverty
penalties, such as incarceration or probation, is
likely to be revenue-enhancing as the costs
associated with such penalties often outweigh
funds collected (Dolan, 2015; Laisne et al.,
2017; Stevenson & Mayson, 2017). Eliminating
others—such as interest, collections costs, and
other fees—may result in the loss of some
revenue, though it is likely in many
jurisdictions that the change will be revenueneutral. Though such penalties are intended to
recoup costs to the government for collectionsrelated practices, it is unclear whether
administrative expenditures are really recouped
both because chasing after debt requires the
expenditure of resources and because the added
debt may make it less likely that debtors pay
economic sanctions (Colgan, 2017b).

2.

Create systems for meaningful consideration of
financial effect. As detailed above, the failure
to account for the financial effect of fines, fees,
and forfeitures places people who are
financially vulnerable in precarious straits, and
in so doing undermines governmental interests
related to its constituents’ economic and social

Recommendations
As the manner in which governments employ
fines, fees, and forfeitures for punishment has
continued to unfold, attention to the reform of such
systems has increased. For example, a 2016 report
from the Criminal Justice Policy Program at Harvard
Law School and a 2017 joint report from the Harvard
Kennedy School of Government and the Bureau of
Justice Assistance provide numerous policy
recommendations to transform the use of fines and
fees to avoid the policy and constitutional problems
described herein (Martin, Smith, Still, 2017). The
following non-exhaustive list of recommendations is
intended to complement those efforts by highlighting
reforms to the use of fines and fees, as well as
forfeitures, that are directly related to the scholarly
literature detailed in this chapter’s previous sections.
While the implications for government budgeting are
necessarily dependent on the unique circumstances of
a given jurisdiction, each proposal contains a brief
indication as to whether it is likely to be revenue-
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stability, crime reduction, administration of
jails, and efficient government spending.
Further, not attending to the financial effect of
such punishments may violate the Excessive
Fines Clause of the Eighth Amendment on the
front end and risks significant Equal Protection
and Due Process Clause problems during
collections.
In a largely forgotten period in the late
1980s and early 1990s, a handful of
jurisdictions around the country experimented
with a model for graduating economic sanctions
according to ability to pay known as the “dayfine” (Colgan, 2017b). Day-fines involve a twostep process in which a penalty unit is assessed
based on offense seriousness, and then that unit
is multiplied by the defendant’s adjusted daily
income, resulting in the economic sanction to
be imposed. While the day-fines experiments
suffered from some design flaws,9 they show
that a well-designed system for graduating
economic sanctions is fully consistent with the
efficient administration of the courts and may
even result in improved revenue generation due
to increased payments, as well as a decrease of
expenditures related to collections, supervision,
and incarceration (Colgan, 2017b; McDonald,
Green, & Worzella, 1992; McLean &
Thompson, 2007; Nat’l Assoc. of Crime Victim
Compensation Boards, 2017; Tonry, 2017;
Turner & Petersilia, 1996).10 In other words,
attending to a defendant’s ability to pay fines,
fees, and forfeitures has the potential to not only
be fairer, but also to be revenue-enhancing.
3.

Develop
non-incarcerative
alternative
sanctions. Even with the use of graduated
economic sanctions, there will be some subset
of defendants who are destitute, and therefore
effectively unable to pay economic sanctions of
any kind (Edin & Shaefer, 2016). Rethinking
the use of fines, fees, and forfeitures provides
an opportunity to consider alternative forms of
punishment (Tonry, 2017). In devising
alternatives, lawmakers should take care to
ensure that the alternatives are not
disproportionate to the underlying offense (in
particular by prohibiting the use of
incarceration as a substitute for economic
sanctions), and that alternatives are designed to
avoid unintended consequences that undermine
other societal interests. For example, while
community service is often offered as a
substitution for the use of economic sanctions
(albeit one that is unworkable for people who
are unable to participate due to issues such as
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disability or child care), it may have negative
consequences for local labor markets or fail to
adequately protect those sentenced to perform
labor, and therefore should be carefully
constructed to avoid such pitfalls (Zatz, 2015).
In the short-term, the development of nonincarcerative alternative sanctions will require
additional governmental expenditures. There is
strong evidence, however, to believe that in the
long term, such expenditures could prove to
have significant financial benefits. A metaanalysis conducted by the Washington State
Institute for Public Policy (WSIPP), a
nonpartisan research center created by the
Washington
Legislature,
involved
the
measurement of the benefit-to-cost ratio created
by reduced recidivism and criminal justice
involvement of various programs, many of
which could be the basis of promising
alternative sanctions. For example, for every
dollar spent, the benefit-to-cost ratio for
employment training and job assistance in the
community was $18.17, for day reporting
centers was $5.71, and restorative justice
conferencing was $3.49, to name a few
(Washington State Institute for Public Policy,
2016). Therefore, while developing alternative
sanctions may require additional expenditures
initially, over time, these alternative sanctions
carry the promise of reduced systems costs
through reductions in crime.
4.

Restrict the use of fines, fees, and forfeitures in
cases involving juveniles. The bulk of attention
regarding these practices has been focused on
the use of fines, fees, and forfeitures in adult
courts, but the same practices are used against
juveniles. A 2016 report by the Juvenile Law
Center, for example, documented the
imposition of economic sanctions and poverty
penalties against juveniles adjudicated
delinquent and their families (Feierman et al.,
2016). A related empirical investigation by
Alex Piquero and Wesley Jennings linked the
use of economic sanctions with increased rates
of recidivism among juveniles (2016). In 2017,
the Policy Advocacy Clinic at the University of
California-Berkeley School of Law released an
in-depth examination of the use of
administrative fees in juvenile courts in
California, and the resulting harms to lowincome juveniles and their families (Policy
Advocacy Clinic, 2017). Each of these reports
affords a better understanding of how juvenile
courts are also contributing to the modern
debtors’ prison crisis. Lawmakers should
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consider reviewing juvenile court practices to
assess the extent to which the use of economic
sanctions conflict with the juvenile justice
system’s primary aim of rehabilitation and the
constitutional rights articulated above.
Again, while the reduction of the use of
economic sanctions in juvenile courts may
require the development of non-incarcerative
alternatives, as in the adult context there is the
potential to improve outcomes while
simultaneously
reducing
governmental
expenditures. The WSIPP meta-analysis, for
example, showed that, with respect to juveniles,
for every dollar spent, education and
employment training had a benefit-to-cost ratio
of $31.24, various therapy programs had
benefit-to-cost ratios ranging between $1.64
and $28.56, and participation in mentoring
programs had a benefit-to-cost ratio of $6.53
(Washington State Institute for Public Policy,
2016). The use of supportive programming in
lieu of economic sanctions has the potential for
significant fiscal benefit while promoting the
rehabilitative aim of juvenile justice systems.
5.

Require criminal conviction for forfeiture. With
widespread support among both conservative
and liberal organizations, a growing number of
states prohibit the use of civil asset forfeiture,
requiring instead that forfeitures may occur
only upon criminal conviction (American Civil
Liberties Union, 2010; American Legislative
Exchange Council, 2016; Nelson, 2016; Sibilla,
2015; The Associated Press, 2015). Unlike the
reforms discussed above, there is no question
that this proposal will result in a considerable
reduction in the revenue-generating capacity of
forfeiture programs, given that approximately
80% of cases processed through the federal
Equitable Sharing Program are civil asset
forfeitures, and therefore completed without a
conviction, and in many cases without criminal
charges ever being filed (O’Hara & Rich,
2014a).
The benefits of this reform, and the reason
for its bipartisan support, involve the perception
that civil asset forfeiture perverts the
presumption of innocence that is the bedrock of
criminal justice in the United States by
eliminating the requirement that the
government prove guilt beyond a reasonable
doubt and instead forcing people to prove their
innocence (Alexander v. United States, 1993;
Austin v. United States, 1993; Benson, 2009;
Brown, 2014). There is good reason for this
concern, as evidence is mounting that a

significant percentage of civil asset forfeitures
involve seizures that cannot even pass reduced
evidentiary standards. For example, in an indepth investigative report by the Washington
Post examining nearly 62,000 cash seizures,
only a small fraction of the seizures were
challenged, likely due to the lack of access to
counsel (O’Hara & Sallah, 2014b; Sallah et al.,
2014). In over 41% (4,455) of cases where
challenges were raised, however, the
government agreed to give back all or a portion
of the cash or property, often in exchange for an
agreement not to sue regarding the
circumstances surrounding its seizure by law
enforcement (O’Hara & Sallah, 2014b; Sallah
et al., 2014). Therefore, even though this reform
will eliminate a significant revenue stream, the
requirement of criminal conviction promotes
fairness and provides an important protection
against government overreach.
6.

Insulate criminal justice actors. A key
component of reforming the use of fines, fees,
and forfeitures is to ensure that criminal justice
actors are insulated from the pressure to
generate revenue and from the benefits of
revenue produced from those economic
sanctions. Two key reforms in this context
involve full funding of criminal justice systems
and ensuring that funds are directed away from
the control of those criminal justice actors with
significant authority over the imposition of
fines, fees, and forfeitures.
Jurisdictions across the country have
decimated criminal justice budgets related to all
facets of the system, and in particular, for the
maintenance of the courts. As just one example,
the Oklahoma Legislature cut its funding of
district courts by “60 percent between 2008 and
2012” (Carter & Adcock, 2015, para. 51). As a
result, judges find themselves under pressure to
support increases in economic sanctions that
bolster judicial budgets, which can lead to an
unconstitutional breakdown that pits revenue
generation against the due process right to fair
proceedings (American Civil Liberties Union,
2010; Brownstone, 2015; Colgan, 2017a).
Lawmakers should take care to insulate judicial
actors from the jurisdiction’s financial interests
to avoid tainting the judicial process, and do so
in part by providing full funding to the courts
(Natapoff, 2017).
In addition, lawmakers can also reduce the
profit motive that exists for criminal justice
actors involved in the imposition of fines, fees,
and forfeitures. For example, so long as law

Criminology, Criminal Justice, Law & Society – Volume 18, Issue 3

FINES, FEES, AND FORFEITURES

enforcement agencies are allowed to retain
funds seized through forfeiture processes, the
risk remains that law enforcement priorities will
be distorted to focus on crimes for which
revenue are readily available rather than
crimes—including violent crimes—that do not
carry forfeiture opportunities (Worrall, 2011).
Lawmakers can reduce this incentive by
requiring that money obtained through
forfeiture is transferred to a general or other
fund unrelated to law enforcement or
prosecution spending, a practice already in
place in several jurisdictions (Nelson, 2016).
Full funding of criminal justice systems is,
of course, not revenue-neutral. Yet, although
revenue generated through forfeiture will be
significantly reduced if the prior reform
requiring a criminal conviction is adopted,
forfeitures obtained in conjunction with a
criminal conviction can also generate
significant revenue (State v. Goodenow, 2012).
That revenue in turn could be used to bolster
criminal justice budgets—and even to fund law
enforcement and prosecution activities in a
manner promoting budgetary oversight of
criminal justice priorities—which has the dual
benefit of reducing the profit incentive created
through retention of forfeited cash and property
while also decreasing the need to rely on fines
and fees to fund the criminal justice system.

33

those grounds (Patrick, 2016). And, as with
other aspects of the criminal justice system,
funds collected through properly designed
fines, fees, and forfeitures, with insulation to
ensure indigent-defense budgets are not
dependent upon the imposition of such
economic sanctions on defense clients, could be
used to fund indigent-defense programs (Earl,
2017).
8.

Implement data-collection practices. Finally, as
reforms are instituted regarding the use of fines,
fees, and forfeitures, it is important to collect
data regarding a wide variety of issues,
including changes in the average amount of
fines collected, collection outcomes, and
changes in recidivism. While data collection
does require the outlay of resources, it is critical
for assessing whether reforms are functioning
as intended, need adjustment, or are insufficient
to address the types of policy and constitutional
concerns detailed herein. Therefore, as with
criminal justice reforms more broadly, data
collection helps provide a foundation for
transparency regarding the operation of
criminal justice systems and an opportunity to
ensure that the ills that stem from poorly
designed systems for imposing and collecting
fines, fees, and forfeitures are in fact cured.
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Endnotes
1

2

3

I use the term “fines” here to include statutory fines as well as surcharges, the latter of which are imposed as an
additional set amount or percentage of the underlying statutory fine and which are often designated for a
particular purpose (see e.g., CAL. PENAL CODE § 1465.8). I also include restitution made directly payable to
crime victims. Criminal debt resulting from restitution awards implicate the same concerns regarding
entrenched poverty, familial disruption, criminal justice involvement, and jail overcrowding. Further, restitution
raises many of the same constitutional issues (see e.g., Bearden v. Georgia, 1983; Paroline v. United States,
2014). And while restitution is not designed in the first instance to generate revenue for the government,
because it has the capacity to offset other governmental expenses, it also can distort criminal justice incentives.
Finally, this article does not address unique issues that might be raised with respect to the use of fines, fees, and
forfeitures in the white-collar context or against corporate defendants.
In contrast to civil asset forfeitures, there are two types of conviction-based forfeitures. “Criminal forfeitures”
are imposed through criminal sentencing as a direct punishment, and “civil forfeitures” are obtained through a
civil proceeding used to finalize a forfeiture agreed to by a defendant in a plea bargain resolving a related
criminal matter or following an adjudication of guilt. For ease of reference, throughout this chapter I use the
term “forfeiture” when referring to all three forms of forfeiture, and “civil asset forfeiture” when referring
specifically to that practice. An additional distinction in the forfeiture context relates to the items that are
forfeited. An “instrumentality” is money or property that is otherwise legal to possess but is used as a means of
conducting the alleged criminal activity (e.g., a vehicle used to transport illegal narcotics). “Criminal proceeds”
are monies gained from criminal activity and may be “direct” (e.g., money obtained for the sale of narcotics) or
“indirect” (e.g., a house purchased with direct proceeds). “Contraband” is a moniker attached to tangible items
that are illegal to possess either because they are inherently illegal (e.g., illegal narcotics) or made illegal by the
circumstances of the offense (e.g., alcohol transported in violation of state law). This chapter is concerned with
the first two categories—instrumentalities and criminal proceeds—as both presume criminal activity has
occurred (which may not be proven in the case of civil asset forfeitures) and because the forfeiture of funds, a
vehicle, or a home, may have devastating consequences for the defendant and her family, which may raise
constitutional issues as noted herein.
The scholarly literature focuses primarily on the constitutionality or lack thereof under the United States
Constitution, as I do here. There may, however, be further constitutional limitations to the use of fines, fees, and
forfeitures under state constitutions (Editors of the Harvard Law Review, 2016).
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In March 2017, Justice Clarence Thomas effectively invited additional litigation regarding the constitutionality
of civil asset forfeiture (Leonard v. Texas, 2017, Thomas, J., statement respecting denial of certiorari) (noting
the importance of the claim but also that petitioner’s claim was untimely). The Supreme Court’s willingness to
cabin forfeiture practices is also seen in a unanimous 2017 decision strictly construing a federal forfeiture
statute to preclude joint and several liability (Honeycutt v. United States, 2017).
Even though there is significant disagreement among scholars as to whether subjective experience is relevant to
the validity of sentences involving incarceration, the very same scholars agree that the failure to account for
financial effect in the context of economic sanctions improperly prizes formal equality over substantive
equality.
There is a debate in the literature on the application of the Due Process Clause to forfeiture as to whether
modern forfeiture practices, and particularly civil asset forfeitures, are or are not consistent with the historical
use of forfeiture as punishment. Compare Nelson (2016), arguing that three features of civil forfeiture
proceedings—that they proceed in rem, that people must file timely claims, and that claimants do not have full
constitutional protections—are consistent with early American forfeiture practices, with Bourdeaux and
Pritchard (1996), critiquing the Court’s originalist interpretation of early American forfeitures as inconsistent
with historical practice. Regardless of the answer to that query, the use of forfeiture in a manner that prizes
revenue generation over fairness is inconsistent with the Court’s concern regarding self-dealing.
The Shelton Court declined to address the question of whether counsel is required where a court imposes “payonly-probation.” In pay-only probation systems, probation is used exclusively as a collections mechanism, and
is not attached to a suspended term of incarceration, but incarceration may occur as a response to a failure to
pay. Though novel at the time the Court handed down its opinion, in subsequent years, pay-only probation has
been on the rise. Other jurisdictions use arrest warrants, rather than probation orders, to the same effect.
In order to assess the extent to which the Turner claim is being developed in the lower courts, I reviewed each
case citing Turner as identified by Westlaw as of February 1, 2017. Of the 189 cases identified, none involved
the assessment of Turner’s dicta regarding debt collection proceedings where the debt was owed to the state.
For trial level cases, see Mitchell v. City of Montgomery, 2014; Cleveland v. City of Montgomery, 2014; Fant v.
City of Ferguson, 2015. Though the compilation of cases may not capture every trial or appellate court
considering the issue, the low number of cases identified gives a reasonable sense of how infrequently the
question is being addressed in the lower courts.
The graduation of economic sanctions will, in some subset of cases, implicate restitution. As the Court has
recognized, imposing restitution on a defendant who has no meaningful ability to pay it does not suddenly make
restitution forthcoming (e.g., Bearden v. Georgia, 1983), and the unfortunate but unsurprising reality is that a
significant portion of restitution remains unpaid. A pre-existing mechanism may help reach the goal of
graduating economic sanctions—including restitution—while also making crime victims whole. Each state has
a restitution fund as part of the federal Crime Victims Compensation program, which consists of a mix of
federal dollars and, in many states, a portion of fines and surcharges collected. With some adjustments, those
restitution funds could be used to pay victims immediately for direct losses. This would mean lawmakers may
need to distribute a higher portion of amounts collected from statutory fines and surcharges toward the
restitution fund, prizing restitution over the myriad other purposes for which statutory fines and fees are applied.
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Beth Colgan and I presented together in a panel
entitled “Fines, Penal Orders and Alternative Routes
to Punishment” at the conference on “Criminal Justice
Reform in Comparative Perspective” at the University
of Birmingham’s Institute of Judicial Administration”
on Aug. 25, 2017. I talked about penal orders, a type
of consensual trial-avoiding procedure pioneered in
Germany and used in many European and Latin
American countries, where the prosecutor proposes a
resolution of misdemeanor and minor felony cases
upon payment of a fine or other conditions. Jail time
may usually not be imposed as a result of a penal order
(see Thaman, 2012).
Beth Colgan’s paper, “Fines, Fees and
Forfeitures,” describes how these measures are
increasingly used in the United States to raise revenue
for law enforcement organs, whether to compensate
for the failure of legislatures to tax the rich sufficiently
to maintain necessary services, or just to greedily fill
their coffers and buy fancy toys, like drones or tanks,
to use against the people they are supposed to protect.1
As a comparativist, it is interesting for me to
compare the United States—the world’s oldest
continuous democracy—with modern Germany, only
70 some years away from the Nazi horror regime. The

United States has the largest prison population per
capita of any major country in the world; indeed with
only 5% of the world’s population, it locks up 25% of
the world’s prisoners (Lee, 2015). To call it a “free
country,” as our parents used to, makes little sense. In
contrast, 80% of those convicted in Germany’s
criminal courts receive fines and no hard jail time, and
prison sentences of longer than one year are only
imposed in less than 3% of all cases (Dubber, 1997).
In the U.S. federal system, on the other hand, the
average prison sentence of someone who pleads guilty
(and 97% of them do) is 54.7 months, and the average
of someone who insists on going to trial is 153.7
months (Turner, 2006). Once a person is arrested and
is in the system in the United States, the Draconian jail
sentences that are threatened—even for such petty
crimes as recidivist theft—force both the guilty and
the innocent to “cop a plea” to avoid spending what is
tantamount to the rest of their lives in prison.
I have written about the types of consensual
procedures, such as penal orders, which exist in
Europe and other parts of the world (see Thaman,
2010, 2012). They are decidedly less coercive than
U.S. plea bargaining and usually apply only to
misdemeanors or mid-level felonies punishable by no
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more than five or six years, if not less (Thaman, 201;
see also Lafler v. Cooper, 2012, Scalia, J., dissenting).
But after reading Beth Colgan’s shocking expose
of U.S. police practices, does Germany really have a
more humane criminal justice system because it
prefers fines over imprisoning those convicted of nonpetty crimes? Are fines really insidious mechanisms
used by mean-spirited local governments to shakedown their citizens for money? Fortunately we had
Germany’s foremost comparative criminal procedure
scholar at the Birmingham conference, Thomas
Weigend, Professor Emeritus at the University of
Cologne, who said this was not the case. First of all,
fines are calculated as “daily rates,” an approach
favored by Colgan, based on the income of the person
subject to pay them. And secondly, the money goes to
the general fund of the government, and not directly
into the coffers of law enforcement. The same is true
for property forfeited to the government.
Colgan writes of the daily petty shakedowns of
citizens by U.S. police for money, pointing to the
practices in St. Louis County, which were revealed to
the greater public by the federal investigation into the
shooting of Michael Brown in 2014. As bad as the
shooting of Michael Brown was, it was not the worst
of the recent spate and nowhere as cold-blooded as the
murder of Walter Scott, which I will mention below.
The massive outpouring of rage among Ferguson’s
Black residents was kindled by years of daily
oppression, where police had been arbitrarily stopping
citizens for traffic violations, fining them in amounts
they often could not pay, and then locking them up in
modern day debtor’s prisons as a result of their poverty
(see U.S. Department of Justice, 2015).
Colgan also writes about federal civil forfeiture,
which, compared to Ferguson’s nickel-and-dime
harassment, approaches “highway robbery.” A huge
percentage of the federal law enforcement budget
comes from civil forfeiture—a procedure to confiscate
assets of big time criminal suspects (and they are often
only suspects, as one does not need a conviction under
federal law to attempt to expropriate their wealth), and
launder it through the budgets of federal law
enforcement
The practices in St. Louis County and elsewhere
remind me of Moscow, where I lived from 1992–1995.
Police there would, at least indiscriminately, stop
motorists at places along the major thoroughfares and
not let them go unless they had paid a bribe or a
trumped-up fine. I was outraged when I was in a
friend’s car and this happened. This could not happen
in California, where I was born and raised, I thought.
But then I moved to St. Louis, Missouri, to take a
law teaching job, and bought a house in St. Louis
County. What I noticed right away, though, was that
St. Louis was not like California, where I had been

stopped several times and given tickets. I always
ended up paying the “bail” on the back of the ticket,
instead of going to court, because I was guilty.
Incidentally, this procedure of agreeing to pay the
“bail” is a little like European penal orders. A
punishment, not exceeding a fine is suggested, and if
you agree to it, you give up your right to a court trial
on the guilt issue.
In St. Louis, I noticed that Whites, like me, were
never stopped for traffic violations—even serious ones
like running red lights. Everyone you saw pulled over,
whether in the city or the county, was Black.
Enforcing the traffic laws was used only as a pretext
to stop African-Americans and search for drugs or
guns. St. Louis City Police enforced an ordinance
called “street demonstration” in predominantly Black
North St. Louis, by stopping any young AfricanAmerican male who stood on a street corner and
waved at a car. When I was running the public
defender clinic in St. Louis City, I tried to challenge
the constitutionality of this practice, but I could never
get a court to hear it either because the prosecutor
would dismiss the charge or get the person to plead
guilty to something.
This practice of racial profiling, like plea
bargaining, is a key part of our criminal justice system,
approved by a majority of the U.S. Supreme Court. In
three core decisions, the Supreme Court approved:
1.

the use of traffic stops as pretexts for
conducting investigations for drugs or
weapons (Whren v. United States, 1996);

2.

the right of the police to place someone under
custodial arrest for minor traffic offenses
which cannot be punished by more than a
petty fine (Atwater v. Lago City, Texas,
2001); and

3.

the right to search the person, passenger
compartments, and all containers therein (at
one time including computers) of someone so
arrested (Arizona v. Gant, 2009).2

These are the building blocks of racial profiling and
they were erected consciously, as Justice O’Connor’s
dissent in Atwater specifically pointed out that police
would use them for that purpose.
So, the way it works is that mainly White police
in St. Louis County and, as Colgan points out, in many
other places in the United States, routinely stop
citizens, and African-Americans disproportionately, if
not exclusively, on pretexts, whether on I-95 in New
Jersey, Maryland, or Florida or on I-170 in St. Louis
County.3 In California, only the California Highway
Patrol was allowed to make vehicle stops on the
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interstate highways, but not in St. Louis County. There
are dozens of small towns, like Ferguson, some with
fewer than 500 inhabitants, that are empowered to
raise revenue by stopping interstate travelers (and
locals) on their section of the highway, which may be
not more than 50 to 100 yards long.
Only a small percentage of the people stopped as
a result of racial profiling actually have any drugs on
them—and even this is often found after an illegal
search, such as one unsupported by probable cause
(see, e.g., Harris, 2003; LaFave, 2004, White &
Fradella, 2016). Nonetheless, the great majority of
those who are stopped are subject to the petty
harassment of getting a ticket and having to pay a hefty
fine they cannot afford. Some may be afraid, as they
have committed no crime other than a failure to pay
their previous fines and they are then subject to arrest.
Here we see how this petty harassment can escalate.
This was apparently the case in North Charleston,
South Carolina, when a law enforcement officer
stopped Water Scott, a Black man in his fifties, on a
pretext. Scott had a suspended driver’s license and ran
from the policeman in fear of getting another ticket or
getting arrested. The cop then emptied his revolver
into the man’s back and planted a Taser where his
dying body lay (Blinder, 2016).
A harbinger of what was to come in Ferguson was
the case of “Cookie” Thornton, a resident of a Black
community called Meecham Park in St. Louis County,
which was incorporated into the old town of Kirkwood
some years past. “Cookie,” a college graduate and
respected high school athlete, began getting ticketed
for parking the truck he used for his business on the
street where he lived—a violation of a local ordinance.
He protested, but the fines kept piling up. He
threatened to run for mayor and refused to give in and
the fines kept piling up. He then “cracked,” entered
the Kirkwood City Council Meeting, and killed a
policeman and five city officials before he was killed
by police (Cooperman, 2008).
This type of corruption is not limited to the police.
I did get stopped once in North St. Louis City, pulling
into Spruill’s—a lounge that offered a Saturday jazz
matinee featuring St. Louis’ best saxophonist, Willie
Akins, and his quartet. I discovered the place in 2004,
on a gamble, when I was entertaining an international
group of scholars. We were warmly welcomed. My
wife and I returned every Saturday for the next 10 or
so years whenever we were in town.
About my ticket. One winter evening, I was
wearing a wool beret and a trench coat and pulled into
the parking lot of Spruill’s and was stopped by two
cops, one White and one Black. When I stepped out
and they realized I was White, the White cop asked,
“What are you doing here?” I said, “I listen to jazz
here.” He replied, “But it’s a hip-hop club.” It was, but
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much later in the evening. So I got this ticket for failing
to see a temporary stop sign which was not visible.
And within a day, I got letters from local lawyers
saying they would represent me so that I would not get
a point on my driving record. If I paid them $150 or
$200, they would get the judge, who was in on the
scam, to reduce the violation to a parking ticket or
something of the like. This is how local justice works
in the St. Louis area.
After Cookie’s massacre, a sign appeared on the
wall at Spruill’s near the bar, with “Cookie’s Corner”
written on it, in honor of the Meecham Park “Michael
Kohlhaas” who decided to take justice into his own
hands.4 “Cookie” Thornton used to stand there when
he attended the Sunday evening session, which was
dedicated to soul and Motown music.
Beth Colgan’s paper, in depicting the day-to-day
corruption in the U.S. justice system from
municipalities to the Federal Bureau of Investigation
(and other federal agencies), must give us pause to
think. But is the use of artificially Draconian
punishments to coerce guilty pleas and the waiver (by
Blacks and others) of criminal procedure rights to a
fair procedure only gained after over 100 years of
struggle, really much different? Since Blacks have
won the right to sit on juries, juries have virtually
disappeared as the organ for deciding guilt in the
United States. These hypocritical practices, among
others, have ruined the reputation of the U.S. criminal
justice system, which used to inspire criminal justice
reform in Europe, Latin America, and around the
world.
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Endnotes
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3
4

In the discussion, Colgan noted that the small St. Louis County town of Ferguson, now so well known to the
world, actually used its own tank during the disorders following the killing of Michael Brown which spawned
the “Black Lives Matter” movement.
Such a search used to be automatic, regardless of the offense for which one was arrested, but has now been
limited to cases where there is reasonable suspicion that fruits of a crime or weapons could be in the passenger
compartment. Arizona v. Gant, 556 U.S. 332 (2009).
For civil suits relating such stops, see, e.g., Maryland State Conference of NAACP Branches v Department of
Md. State Police (1999) and Washington v. Lambert (1996).
Kohlhaas was a character made famous by Heinrich von Kleist in a short story of the same name. Kurt
Vonnegut in his novel, Ragtime, based his character Coalhouse Walker on Kleist’s character, who avenged
petty wrongs done to him in the 16th century.
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In 1968, the U.S. Supreme Court decided the
landmark case of Terry v. Ohio (1968). In the interest
“of effective crime prevention and detection,” the

Court built on an English common law tradition
justifying a stop when it held that “a police officer
may, in appropriate circumstances and in an
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appropriate manner, approach a person for purposes of
investigating possibly criminal behavior even though
there is no probable cause to make an arrest” (Terry v.
Ohio, 1968, p. 22). Moreover, during that encounter,
an officer might also be justified in conducting a frisk
for the reasons Chief Justice Earl Warren summarized
as follows:
[T]here must be a narrowly drawn
authority to permit a reasonable search for
weapons for the protection of the police
officer, where he has reason to believe that
he is dealing with an armed and dangerous
individual, regardless of whether he has
probable cause to arrest the individual for a
crime. The officer need not be absolutely
certain that the individual is armed; the
issue is whether a reasonably prudent man,
in the circumstances, would be warranted
in the belief that his safety or that of others
was in danger. (Terry v. Ohio, 1968, p. 27)
More than 40 years after Terry v. Ohio was
decided, U.S. District Judge Shira Scheindlin presided
over two cases in which residents of New York City
alleged that Terry’s “stop-and-frisk”1 authority had
been seriously abused by New York City Police
Department (NYPD) officers (Daniels v. City of New
York, 1999; Daniels v. City of New York, 2001; Floyd
v. City of New York, 2008; Floyd v. City of New York,
2013; Ligon v. City of New York, 2013). When she
ruled that the NYPD had violated New Yorkers’
Fourth and Fourteenth Amendments to the U.S.
Constitution, Judge Scheindlin said that, “[t]he City
acted with deliberate indifference toward the NYPD’s
practice of making unconstitutional stops and
conducting unconstitutional frisks. Even if the City
had not been deliberately indifferent, the NYPD’s
unconstitutional
practices
were
sufficiently
widespread as to have the force of law” (Floyd v. City
of New York, 2013, p. 562).2
Although the NYPD’s aggressive approach to
stop-and-frisk may have garnered the most attention,
the strategy generated similar controversies in other
jurisdictions throughout the United States (White &
Fradella, 2016). On one hand, Terry stops are
constitutionally permissible and are grounded in a
historical and legal tradition dating back hundreds of
years. Moreover, few people would disagree that law
enforcement officers should be able to be take action
to protect themselves under circumstances reasonably
indicating that they, or others, may be in danger.
On the other hand, the events in New York and
other jurisdictions reveal gross overuse and misuse of
stop-and-frisk resulting not only in violations of
citizens’ constitutional rights, but also in strained

police-community relationships; damage to police
legitimacy; and significant emotional, psychological,
and physical consequences to citizens, especially those
of racial or ethnic minority backgrounds. Indeed, the
line between a sound, constitutionally approved police
practice and racial profiling has become so blurred that
some city and police leaders have faced media scrutiny
and backlash from citizens when they consider
adopting a stop-and-frisk program (Harris, 2017;
Jablonski, 2014). But stop-and-frisk can be reformed.
First, an officer’s decision to detain a person
temporarily on suspicion of criminality must be
viewed as an exercise of police discretion. The
policing literature suggests that effective hiring
practices, proper training, clear administrative
guidance, and sufficient supervisory oversight can all
help to properly control police discretion so that it is
exercised in a fair and just manner. But unlike some
other discretionary decisions that the law neither
explicitly requires nor prohibits, an officer’s decision
to stop someone, along with the subsequent decision
to pat down the person for weapons, are both
constrained by law. Thus, and to the second point, the
tactic must be used in a manner that satisfies the
constitutional standards regarding reasonable
suspicion.3 And third, stop-and-frisk must be
employed with sensitivity to citizens’ concerns. Thus,
assessment of the tactic should occur through a
procedural justice lens.

The Origins of Stop-and-Frisk Authority
English constables and “watchmen” were
permitted to detain “night-walkers”—suspicious
people encountered at night (Ronayne, 1964). Indeed,
those on the night watch could legally “arrest such as
pass by until the morning, and if no suspicion, they are
then to be delivered [released], and if suspicion be
touching them, they shall be delivered to the sheriff”
(Hale, 1736, p. 96; see also Lawrence v. Hedger,
1810). Even private citizens had the authority to detain
and question suspicious “night-walkers” (Hawkins,
1824).
Uniform Arrest Act
In 1939, the Interstate Commission on Crime
authorized a study to examine how arrests were made
across the United States. The study examined the
feasibility of creating a model law that states could
adopt to harmonize arrest practices across the country
and to bring the actions of police into alignment with
constitutional standards (Warner, 1942). Once drafted,
that model law became known as the Uniform Arrest
Act. Its provisions dealt with nine types of policeinitiated contacts with citizens, the first two of which
were “[q]uestioning and detaining suspects” and
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“[s]earching suspects for weapons” (Warner, 1942, p.
317). Section 2 of the Uniform Arrest Act provided:
“A peace officer may stop any person abroad whom he
has reasonable ground to suspect is committing, has
committed or is about to commit a crime. … The total
period of detention provided for by this section shall
not exceed two hours” (Warner, 1942, pp. 320–321).
Additionally, Section 3 of the Act stated that an officer
was permitted to conduct a “search for a dangerous
weapon … whenever he has reasonable ground to
believe [a person stopped or detained for questioning]
… possesses a dangerous weapon” (Warner, 1942, p.
325).
In 1941, the legislatures of New Hampshire and
Rhode Island adopted the Uniform Arrest Act as the
laws of their states (1941 N.H. Laws 242, ch. 163;
1941 R.I. Pub. Laws 21, ch. 982). Delaware followed
suit in 1951 (48 Del. Laws 769, ch. 304, 1951). Other
states enacted statutes authorizing stop-and-frisk
practices that were not consistent with the Uniform
Arrest Act (Ronayne, 1964). As a consequence,
considerable variation persisted across states with
regard to stop-and-frisk authority.
Terry, Sibron, and Peters
Prompted by the need to clarify the scope of
permissible conduct during stop-and-frisk procedures,
the U.S. Supreme Court issued three landmark rulings
in 1968 that set federal constitutional benchmarks for
stop-and-frisk within the framework of the Fourth
Amendment: Terry v. Ohio and the companion cases
of Sibron v. New York and Peters v. New York.4
Collectively, these rulings afforded police the
discretion to stop citizens based on reasonable
suspicion. This standard of proof required more than a
mere hunch, but less evidence than probable cause; it
is satisfied when a law enforcement officer can “point
to specific and articulable facts which, taken together
with rational inferences from those facts, reasonably
warrant” a brief, limited stop to investigate whether
criminal activity is afoot (Terry v. Ohio, 1968, p. 21).
These cases also made clear that law enforcement
officers may superficially “pat down” a suspect if
there is reasonable suspicion to believe the suspect is
armed. Such frisks are limited to cursory inspections
for weapons and, therefore, may not involve a “general
exploratory search for whatever evidence of criminal
activity he might find” (Terry v. Ohio, 1968, p. 30).
Justice William Douglas wrote the lone dissenting
opinion in Terry. He rejected the notion that the
Reasonableness Clause of the Fourth Amendment
could provide a basis to support stop-and-frisk outside
the usual probable cause standard (Terry v. Ohio,
1968, pp. 35–39). Indeed, Douglas presciently
cautioned that the reasonable suspicion standard—one
so low that it would not justify a magistrate issuing a
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warrant—would not ring a “bell of certainty” (Terry v.
Ohio, 1968, p. 37). Rather, such a low and amorphous
standard would be a blank check for law enforcement
officers to exercise nearly unbridled discretion without
regard to constitutional protections:
To give the police greater power than a
magistrate is to take a long step down the
totalitarian path. Perhaps such a step is
desirable to cope with modern forms of
lawlessness. But if it is taken, it should be
the deliberate choice of the people through
a constitutional amendment. Until the
Fourth Amendment, which is closely allied
with the Fifth, is rewritten, the person and
the effects of the individual are beyond the
reach of all government agencies until
there are reasonable grounds to believe
(probable cause) that a criminal venture
has been launched or is about to be
launched (Terry v. Ohio, 1968, p. 38–39).
Perhaps as reaction to the concerns Douglas
raised in his dissent in Terry, Chief Justice Earl
Warren’s majority opinion in the case was written very
cautiously and narrowly (Sundby, 1988). The opinion
could have been applied in a manner limited to police
safety stops. But through subsequent cases—most
notably Adams v. Williams (1972) and Delaware v.
Prouse (1979)—Terry gradually was interpreted as
granting police expansive “stop” authority to conduct
broader, more general investigative detentions than
night-walker statutes which, by the terms, were
confined to night-time detentions to prevent breaches
of the peace (Ronayne, 1964, pp. 213–215).5
Moreover, those who made arrests under night-walker
statutes were subject to liability for false imprisonment
if the overnight detention was not justified. As
Rosenthal noted, “[u]nder the contemporary qualified
immunity doctrine, in contrast, officers face no
personal liability even if they violate Fourth
Amendment standards, as long as their judgment
under the circumstances is considered reasonable”
(Rosenthal, 2010, p. 333). Courts assess the validity of
stop-and-frisks under the reasonable suspicion
standard by considering “the whole picture”—all of
the facts known under the “totality of the
circumstances” (United States v. Cortez, 1981, p. 417).
Importantly, judges are supposed to defer to the
professional judgment and experience of police when
assessing the totality of the circumstances (United
States v. Cortez, 1981, pp. 421–422).
Stop-and-Frisk Beyond Terry and It Progeny
Throughout the 1980s, the Court exempted
several classes of stops from the usual requirements of
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Terry. 6 For example, in United States v. Mendenhall
(1980), the Court ruled that a stop had not occurred
when federal agents approached the defendant in the
open concourse area of an airport. Because the agents
neither wore uniforms nor displayed weapons, and
because they requested—but did not demand—to see
the defendant’s ticket and identification, the Court
reasoned that the encounter did not constitute a stop
that qualified as a seizure for Fourth Amendment
purposes. Rather, the stop was deemed a voluntary and
cooperative encounter because at no time should a
reasonable person in the defendant’s situation have
ever felt that she could not leave (United States v.
Mendenhall, 1980, pp. 554–555). Then, in I.N.S. v.
Delgado (1984), the “free to leave” test morphed into
something even more restrictive on personal liberty:
free to continue working and moving about a factory
while armed agents wearing badges roamed the
premises questioning people about their immigration
status. The Court further narrowed Terry in Florida v.
Bostick (1991) when it clarified that law enforcement
officers have the authority to stop and ask basic
investigatory questions—including requests to
examine identification or to search luggage of bus
passengers—without there being a seizure for Fourth
Amendment purposes “as long as the police do not
convey a message that compliance with their requests
is required” (p. 435). In short, Bostick interpreted
Mendenhall’s free-to-leave test by narrowing the
inquiry to one of coercive police tactics through shows
of authority from the perspective of a “reasonable,
innocent person” (Florida v. Bostick, 1991, p. 438).
In other cases, the Supreme Court extended the
authority of police to conduct frisks. Consider that in
Michigan v. Long (1983), the Court permitted the
police to conduct a brief search of the passenger
compartment of a car to look for hidden weapons.
Perhaps most importantly, the Court has partially
retreated from Sibron’s holding that reasonable
suspicion needed to be based on more than just
hunches. In Alabama v. White, the Court upheld a stop
of a vehicle based on an anonymous tip even though
there was no indication of the reliability of the tip
(1990). At first blush, Alabama v. White (1990) might
not appear to have retreated from Sibron’s holding
since an anonymous tip is more than a hunch, but it
paved the way for the decision in Michigan
Department of State Police v. Sitz (1990), which
authorized sobriety checkpoints at which police
stopped drivers without any particularized suspicion of
driving while impaired.7 Illinois v. Wardlow (2000)
approved an inference of suspicion from flight—an
inference that logically extends to any type of evasive
behavior (for a review of cases, see Ferguson &
Bernache, 2008). Whren v. United States (1996)
upheld pretextual stops, thereby allowing police to

conduct stops for minor infractions so they could
investigate other, more serious crimes. And because
Minnesota v. Dickerson (1993) approved of the socalled “plain feel” exception, police likely have an
incentive to frisk people even when they do not
actually fear the presence of a weapon,8 but rather
hope to feel some drugs in the pat-down—a seemingly
permissible pretext in light of Whren (see Chin &
Vernon, 2015; Levit, 1996). Notably, Justice Antonin
Scalia wrote a concurring opinion in Dickerson in
which he expressed doubts about the constitutionality
of Terry as applied “frisks” because it exceeded the
scope of authority granted to watchmen under English
night-walker statutes. Scalia expressed doubt that “the
fiercely proud men who adopted our Fourth
Amendment would have allowed themselves to be
subjected, on mere suspicion of being armed and
dangerous, to such indignity” (Minnesota v.
Dickerson, 1993, p. 381, Scalia, J., dissenting). In
other words, where we are today with stop-and-frisk
authority under Terry is not necessarily a preordained
constitutional conclusion.
In short, Fourth Amendment jurisprudence has
steadily expanded stop-and-frisk authority since the
early 1980s. Notably, this expanded authority
increased the risk that officers would employ racial,
ethnic, and socioeconomic class stereotypes as part of
a calculus of suspicion to initiate stop-and-frisks. The
expansion of this authority, and the increased risk of
racial profiling, is especially problematic when
considering the persistent undercurrent of racial
injustice throughout nearly two centuries of American
policing—an undercurrent that is even evident in the
Terry decision itself. Consider that in his opinion in
Terry, Chief Justice Warren noted that stop-and-frisk
activities by police contributed to racial strife:
We would be less than candid if we did not
acknowledge that this question thrusts to
the fore difficult and troublesome issues
regarding a sensitive area of police
activity—issues which have never before
been squarely presented to this Court.
Reflective of the tensions involved are the
practical and constitutional arguments
pressed with great vigor on both sides of
the public debate over the power of the
police to “stop and frisk”—as it is
sometimes euphemistically termed—
suspicious persons. (Terry v. Ohio, 1968,
pp. 9–10)
The opinions in Terry, however, omitted or
glossed over several important facts relevant to the
racial issues underlying the case. Indeed, nowhere in
any of the opinions in Terry does any justice mention

Criminology, Criminal Justice, Law & Society – Volume 18, Issue 3

REFORMING STOP-AND-FRISK

that both Terry and his co-defendant, Chilton, were
Black men (Barrett, 1998). Nor does any justice
mention that a third man, Katz—a White man whom a
police officer observed interacting with Terry and
Chilton—was not charged; he was held as a
“suspicious person” and released after two days
(Barrett, 1998, p. 1465). According to the transcript of
the trial court’s suppression hearing in Terry, Officer
McFadden testified that when he saw the men standing
on the street, “they didn’t look right to [him] at the
time” (Barrett, 1998, p. 1456). Jones-Brown and
Maule (2010) suggested that McFadden’s attention
may have been drawn to the men on account of their
race. This conclusion is bolstered by a number of
ambiguities and inconsistencies in McFadden’s
account of the case. As Katz (2004) noted, McFadden
could not explain why he was initially suspicious of
the men; he repeatedly changed the number of trips the
men made up and down the street; and he expressed
uncertainty regarding the type of store into which the
men were looking. Thus, the reasonableness of the
initial stop appears to be more open to debate than the
Terry decision suggests. The failure of the Court to
address the questionable reasonableness of the stop in
Terry illustrates how the very foundation of the
reasonable-suspicion
standard
in
American
constitutional law masks racially disparate stop-andfrisk practices with the cloak of race-neutrality
(McAffee, 2012; Maclin, 1998; for an in-depth
discussion of how racial stereotypes contribute to
police officer suspicion in the stop-and-frisk context,
see Fradella, Morrow, & White, 2016).

A Review of the Literature Documenting
the Rise and Impact of “SQF”
Terry and its progeny clearly constitutionally
sanctioned stop-and-frisk as a policing tactic. But
stop-and-frisk morphed into an aggressive crimecontrol strategy quite different from the tactic outlined
in Terry, largely as a result of policing activities in
New York City. We differentiate the tactic of stopand-frisk under Terry from the New York City “Stop,
Question, and Frisk” (SQF) strategy by capitalizing
the latter and referring to it by the acronym “SQF.”
The Rise of SQF in New York City
Like many cities across the United States, New
York experienced a major spike in violence, crime,
and disorder in the 1980s (Lardner & Reppetto, 2000).
Much of the violence in New York was driven by the
emergence of crack cocaine and competition for the
drug market (Fryer, Heaton, Levitt, & Murphy, 2013).
Homicides climbed steadily from 1,392 in 1985 to
2,262 in 1990 (White, 2014). At the same time, the city
and subway system were struggling with rampant
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social and physical disorder (Kelling & Coles, 1996).
Marijuana, heroin, cocaine, and crack cocaine were
regularly and openly being sold on street corners,
blocks, and city parks (Johnson, Golub, & McCabe,
2010). Kelling and Coles (2010) estimated that
“[a]pproximately 1,200 to 2,000 persons a night” were
sleeping in the subway system (pp. 117–118).
The New York Transit Authority appointed
William Bratton as chief of the transit police to address
crime and disorder in the subway system (“The Life
and Times,” 2013). Chief Bratton partnered with
criminologist George Kelling to develop an
enforcement strategy based on Wilson and Kelling’s
“broken windows” theory (Kelling & Wilson, 1982, p.
29). 9 This broken-windows based strategy targeted
low-level offenses (e.g., turnstile jumping), as well as
social and physical disorder through frequent arrests
and removals from the subway system (Joanes, 2000).
Over the next two years, the level of disorder dropped
dramatically, and felony offenses declined by 30%
(Joanes, 2000).
New York City Mayor Rudolph Giuliani
appointed William Bratton to become the
commissioner of the NYPD in 1994, and Bratton
immediately began implementation of a brokenwindows based strategy throughout New York
(Mitchell, 1993). Under Bratton (January 1994–April
1996) and his successors Howard Safir (April 1996August 2000), Bernard Kerik (August 2000–January
2002), and Raymond Kelly (January 2002–January
2014), SQF emerged as one of the primary strategies
not only to achieve order-maintenance by targeting
disorder and quality-of-life offenses (e.g., replicating
the subway strategy on a larger scale), but also as a
means of reducing gun violence through the seizure of
illegal firearms and through the intensive investigation
of gun-related incidents (White, 2014). Importantly,
the aggressive manner in which NYPD officers used
SQF to achieve these ends ignored the principles of
community policing, causing community resentment,
rather than fostering police-community collaboration.
This, in turn, contributed to critics charging that the
NYPD over-enforced quality-of-life infractions
through a zero-tolerance approach because officers
could easily justify the stops under the reasonable
suspicion standard (Fagan & Davies, 2000; Waldeck,
1999). Nonetheless, the aggressive use of SQF as a
department-wide strategy had the endorsement of
Mayor Rudolph Giuliani (1994–2001) and Mayor
Michael Bloomberg (2002–2013). Thus, SQF enjoyed
political support for a considerable period of time and
under two successive administrations that spanned
nearly 20 years.
The NYPD’s use of SQF increased steadily in the
late 1990s into the 21st century. In 2003, for example,
NYPD officers conducted more than 160,000 SQFs
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(New York City Police Department, 2017; New York
Civil Liberties Union, 2017). In 2003, the NYPD
implemented “Operation Impact,” a hot-spots strategy
where police commanders identified 24 high-crime
“Impact Zones” that would be targeted with
“saturation foot patrol in combination with resources
from a variety of departmental divisions” (Weisburd,
Telep, & Lawton, 2014, pp. 136–137). SQF activity
increased dramatically over the next several years,
peaking at more than 685,000 in 2011 (N.Y. Civil
Liberties Union, 2017). As the frequency of stops
increased, critics attacked the strategy’s low rates of
return. Jones-Brown and colleagues (2010) found that
of the 540,320 stops in 2008, just 6.0% (32,206 stops)
resulted in an arrest and an additional 6.4% (34,802
stops) resulted in a summons; thus, the percentage of
“innocent stops”—those not resulting in summons or
arrest—accounted for roughly 87.6% (pp. 10–11).
Similarly, the percentage of stops resulting in the
recovery of a gun dropped from 0.39% in 2003—627
guns recovered out of a total of 160,851 stops,
representing only one gun recovered per 257 stops—
to 0.15% in 2008—824 guns recovered out of a total
of 540,320 stops, representing only one gun recovered
per 656 stops (Jones-Brown, Gill, & Trone, 2010, p.
10–13). Furthermore, SQFs became an increasing
basis for citizen complaints, rising from a quarter
(24.6%) of all complaints filed against the police in
2004 to a third (32.7%) of all complaints in 2008
(Jones-Brown, Gill, & Trone, 2010, p. 14).
As the use of SQF expanded dramatically, the
NYPD drifted away from the central tenets of brokenwindows theory, and the program devolved into a
strictly zero-tolerance approach against social disorder
such as public drunkenness, vandalism, loitering,
panhandling, prostitution, and the like (Waldeck,
1999, p. 1273-1274). In other words, rather than
focusing on the “amelioration” of disorder in
partnership with the community, the NYPD focused
on the “interdiction” of disorder without regard to
community policing practices (Fagan & Davies, 2000,
p. 468). These efforts led the NYPD to implement a
set of practices that encouraged the aggressive pursuit
of individuals through SQF, rather than mutually
beneficial interactions with law-abiding citizens
(Waldeck, 1999). This zero-tolerance mentality
compounded the police department’s disconnect from
the community, especially by de-emphasizing
informal interactions between police and the
community in the manner advocated by both
community policing principles and broken-windows
theory (White, Fradella, & Coldren, 2015).
Crime-Control Benefits of SQF
During the time that the NYPD implemented its
order-maintenance strategy to target disorder, illegal

gun carrying, and crime—with SQF as a central
feature—the city witnessed a large, prolonged drop in
recorded crime. “From its peak in 1990 until 2000,
violent crime in the city dropped about 60.3%, and
property crime declined 63.7%. … Between 2001 and
2010, violent crime dropped 37.2% and property crime
declined 37.0%” (Weisburd, Telep, & Lawton, 2014,
p. 130). These declines in crime in New York City
were at a level constituting roughly twice the national
average (Weisburd, Telep, & Lawton, 2014; Zimring,
2012). The drop in homicides was even more
pronounced. In 2007, there were 496 homicides in
New York, down from 2,245 in 1990 (Mitchell, 2008;
Rosenfeld, Fornango, & Rengifo, 2007).
Proponents of SQF, such as former NYPD
Commissioner Raymond Kelly (“New York Police
Commissioner,” 2013) and former New York City
Mayor Michael Bloomberg (2013), argue that these
statistics are evidence that the strategy is effective. But
whether SQF caused or contributed to the crime
decline in New York City is a hotly contested
proposition (for full treatment of this question, see the
2014 special issue of Justice Quarterly on the New
York City crime decline). Several studies suggest a
causal connection, although some of these studies
have been criticized for their methodological
limitations. Corman and Mocan (1999), for example,
reported that misdemeanor arrests were associated
with declines in robbery, motor-vehicle theft, and
grand larceny, but not homicide, assault, burglary, and
rape. Similarly, Kelling and Sousa (2011) found that
misdemeanor arrest levels were significantly
associated with reductions in violent crime, while
controlling for several relevant community factors.
Smith and Purtell (2007) found that Operation Impact
had a significant effect on crimes-against-persons in
Impact Zones. Smith and Purtell also examined the
effects of SQF on crime in New York, and they found
that there was a significant inverse relationship
between stop rates and robbery, burglary, motorvehicle theft, and homicides rates. Zimring (2012)
argued that New York’s crime decline from 1990
through 2009 was largely attributable to the NYPD’s
policing practices, although he emphasized that he
could not disentangle stop-and-frisk from other
changes in policing that occurred at about the same
time.
Conversely, there are a number of more recent
studies—many of which used more sophisticated
quantitative methods than the first wave of empirical
research on the impact of SQF on crime New York
City—that indicate the relationship between SQF and
the crime decline in New York City is modest at best
(Cerdá, Tracy, Messner, Vlahov, Tardiff, & Galea,
2009; Cerdá, Messner, Tracy, Vlahov, Goldmann,
Tardiff, & Galea, 2010; Rosenfeld, Fornango, &
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Rengifo, 2007, p. 375–377). For instance, Rosenfeld
and Fornango (2014) found that police stops did not
decrease robbery and burglary rates. In a re-analysis of
Kelling and Sousa’s data, Harcourt and Ludwig (2006)
found no significant relationships between policing
minor disorder offenses and New York City’s crime
decline. MacDonald and colleagues (2016) conducted
a comprehensive examination of the crime effects of
Operation Impact, with a specific focus on SQF. They
concluded that “saturating high crime blocks with
police helped reduce crime in New York City, but that
the bulk of the investigative stops did not play an
important role in the crime reductions. The findings
indicate that crime reduction can be achieved with
more focused investigative stops” (p. 1). This
conclusion is bolstered by recent New York City crime
data. Although the number of stops conducted by
NYPD officers declined by more than 90% between
2011 (the height of the SQF program) and 2014 (the
year after SQF was discontinued as part of the
settlement of the lawsuits in which the NYPD’s use of
SQF was found to be unconstitutional), the quality of
those stops has increased and the crime rate has
continued to decrease:
The percentage of stops resulting in arrest
has more than doubled. The percentage of
stops where weapons and contraband were
seized remain low, but those percentages
have doubled or tripled compared to the
2011 rates. In short, the NYPD has altered
its day-to-day practices with regard to stopand-frisk, to the benefit of thousands of
New Yorkers. And importantly, the
reforms in the NYPD’s stop-and-frisk
program coincided with continued declines
in crime and violence in New York,
especially homicides, which declined by
35% from 2011 to 2014 (White et al.,
2016).
Notably, the decrease in the overall crime rate and
the homicide rate, in particular, has continued: 2016
formed a record low for homicides in New York, down
approximately 4% from 2015 (New York City Police
Department, 2017b).
The Social Costs
Regardless of the impact on crime, there is
considerable evidence demonstrating that the NYPD’s
SQF program exacted significant social costs that were
disproportionately experienced by members of racial
and ethnic minority groups. By the end of the 1990s,
SQF had become a point of contention among ethnic
minorities. A Vera Institute of Justice study (Fratello,
Rengifo, Trone, & Velazquez, 2013) examined the
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experiences of more than 500 people who had been
stopped by the NYPD:









44% of young people surveyed indicated
they had been stopped repeatedly—nine
times or more.
Less than a third—29%—reported ever
being informed of the reason for a stop.
71% of young people surveyed reported
being frisked at least once, and 64% said
they had been searched.
45% reported encountering an officer who
threatened them, and 46% said they had
experienced physical force at the hands of
an officer.
One out of four said they were involved in
a stop in which the officer displayed his or
her weapon.
61% stated that the way police acted
toward them was influenced by their age.
51% indicated that they were treated worse
than others because of their race and/or
ethnicity (p. 34).

The racial focus of SQF was acknowledged and
minimized by New York City and NYPD leaders
(Kelly, 2013). Former Mayor Michael Bloomberg
stated publicly that, according to the department’s
statistics
on
violent-crime
suspects,
“we
disproportionately stop whites too much and
minorities too little” (Fermino, 2013, para. 5).10 In
2013, an officer in the 40th precinct recorded his
commanding officer directing him to stop “the right
people, at the right time, at the right location,”
described as Black males between the ages of 14 and
21 (Rayman, 2013, para. 7). The Center for
Constitutional Rights ([CCR], 2012) interviewed 54
people who had been subjected to SQF in order to
paint a clearer picture of the “human impact” of the
program. The CCR concluded:
These interviews provide evidence of how
deeply this practice impacts individuals
and they document widespread civil and
human rights abuses. … The effects of
these abuses can be devastating and often
leave
behind
lasting
emotional,
psychological, social, and economic harm.
… Residents of some New York City
neighborhoods describe a police presence
so pervasive and hostile that they feel like
they are living in a state of siege (p. 1).
The overt racially charged statements by city and
police
leaders,
along
with
clear
racial
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disproportionality in the administration of the SQF
program, illustrates the persistent undercurrent of
racial injustice in New York City policing.
Unfortunately, though, New York is not the only U.S.
city with such problems. Allegations of widespread
unconstitutional SQF practices have been made in
many
jurisdictions,
including
Philadelphia,
Pennsylvania; Newark, New Jersey; Miami Gardens,
Florida; and Chicago, Illinois, just to name a few that
resulted in either class-action civil litigation or indepth media investigations (American Civil Liberties
Union of Illinois, 2014; Brennan & Lieberman, 2014;
Ofer & Rosmarin, 2014; see also Bailey v. City of
Philadelphia, 2010; 2011, 2013). As was the case in
New York, both Fourth Amendment (i.e., stops are
being made without reasonable suspicion) and
Fourteenth Amendment (i.e., racial profiling)
concerns permeated policing practice in spite of the
low “hit rates” such strategies yielded (Fagan, 2017;
Harris, 2017; Richardson, 2017).
Also consider the highly publicized deaths of Eric
Garner, Michael Brown, and Freddie Gray—all of
which stemmed from Terry stops (Richardson, 2017).
On July 17, 2014, NYPD officers approached Eric
Garner on a street corner in Staten Island because they
suspected that he was selling unlicensed cigarettes
(Duncan, 2014). The incident was captured on a
bystander’s cell phone. After brief questioning,
officers attempted to take Garner, a 400-pound man,
into custody. During the struggle, Officer Daniel
Pantaleo applied a chokehold and Garner can be heard
stating nearly a dozen times that he cannot breathe.
Garner lost consciousness after the struggle; he was
pronounced dead an hour later. Five months later, a
grand jury refused to indict Officer Pantaleo, sparking
waves of protests (Duncan, 2014; Goodman & Baker,
2014).
On August 9, 2014, Ferguson police officer
Darren Wilson observed Michael Brown and Dorian
Johnson walking in the middle of the street. There is
no video of the incident and the facts are disputed, but
what is clear is that the initial stop of Brown and
Johnson led to a struggle between Wilson, who was
still seated in his patrol car, and Brown, who was next
to the car (Pearce, 2014). Physical evidence supports
Officer Wilson’s assertion that there was a struggle
over Wilson’s gun and that one shot was fired while
he was still in his car (U.S. Department of Justice,
2015). Wilson got out of the patrol car and fired
several more shots that killed Michael Brown. Officer
Wilson claimed that Brown had turned and was
charging at him. Other testimony indicated that Brown
had his hands up and was posing no threat to Wilson
(U.S. Department of Justice, 2015). Protests and civil
disorder began shortly after Brown’s death and
continued for several days. On August 16, 2014,

Missouri Gov. Jay Nixon declared a state of
emergency in Ferguson. On November 24, 2014, a
grand jury declined to indict Officer Wilson for
Michael Brown’s death (Davey & Bosman, 2014).
On April 12, 2015, Baltimore police officers
attempted to stop and question Freddie Gray. Gray fled
from the officers, but he was quickly taken into
custody and arrested for possessing an illegal
switchblade. During his transport in a police van, Gray
slipped into a coma and died several days later on
April 19 (Graham, 2015). Autopsy findings indicate
that Gray died from injuries to his spinal cord (Fenton,
2015). Though there are questions about whether force
was used during the arrest, Baltimore Police
Commissioner Anthony Batts acknowledged that
Freddie Gray was not properly secured during the van
transport. Protests and civil disorder erupted after
Gray’s death. On May 1, 2015, six officers were
charged with Freddie Gray’s death by the State
Attorney’s Office, and on May 21, 2015, a grand jury
indicted the six officers (Pérez-Peña, 2015). A mistrial
was declared in the first trial of one of the officers after
the jury failed to reach a unanimous verdict (Fenton &
Rector, 2015). Three other officers were acquitted in
separate bench trials between May and July of 2016,
which, in turn, led the state to drop the charges against
all of the remaining officers (Rector, 2016).
The numerous allegations of racial profiling that
have emerged in the wake of stop-and-frisk programs,
and the deaths of Eric Garner, Michael Brown, and
Freddie Gray, demonstrate the persistent undercurrent
of racial injustice in American policing. Moreover, the
perceived discriminatory treatment of racial and ethnic
minorities during SQF adversely affects citizen trust
and faith in the police. This problem is likely to be
exacerbated as the expanding interpretation of the
Second Amendment results in so many citizens legally
carrying firearms (McDonald v. City of Chicago,
2010; see also Bellin, 2015; Zimring, 2017), a fact
which, in turn, can combine with implicit bias to create
a suspicion profile that targets young men of racial and
ethnic minority backgrounds (Fradella et al., 2016).
Research strongly demonstrates that procedural
justice—or the manner in which police are perceived
to treat citizens—is crucial to achieving police
legitimacy (Eck & Rosenbaum, 1994; Tyler, 2006).
Furthermore, the President’s Task Force on 21st
Century Policing (2015) recently concluded that
“[t]rust between law enforcement agencies and the
people they protect is essential in a democracy” (p. 1).
To foster trust and legitimacy, police officers must be
impartial and consistent in their decisions, and must
treat all people with dignity, fairness, and respect. The
community policing and police legitimacy
frameworks provide an important lens for
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consideration of the role of stop-and-frisk going
forward.

Assessment: Ways to Fix Stop-and-Frisk
Aggressive SQF strategies (i.e., those enacted
department-wide through either formal or informal
policies) have no place in 21st-century policing. Not
only do such broad strategies lend themselves to racial
and ethnic profiling along the lines of which occurred
in New York City, but they also damage policecommunity relations in ways that stray from the tenets
and aims of broken-windows theory. But stop-andfrisk as a particularized tactic—one that is judiciously
employed by individual police officers when objective
circumstances give rise to reasonable suspicion of
criminal activity—can help prevent crime if the
practice is viewed as an exercise in police discretion.
With that in mind, we offer suggestions for reforming
stop-and-frisk as a tactic using the vast literature on
the control of police discretion.
Ideally, an officer witnesses something that
generates reasonable suspicion (i.e., bulge in the
waistband, behavior suggesting potential criminal
activity), and then initiates a stop. This decision to stop
a civilian, and consequently to conduct a frisk (or even
a search), is based in officers’ discretionary authority.
Many influences impact the development of individual
police officer discretionary behaviors, including their
training, expertise, and overall field experience. Stopand-frisks that are discriminatory or otherwise fail to
meet the constitutionally required threshold are of
main concern and generate controversy surrounding
police-initiated stops of citizens.11 Therefore, it is
important to explore how police departments can
control their officers’ decisions to initiate stops of
citizens, to ensure that such stops meet constitutional
standards and do not violate citizens’ rights, and to
mitigate the potential for police misconduct.
For more than 40 years, researchers have
investigated how to impact officers’ situational
decision-making during encounters with citizens.
These efforts have explored predictors of a range of
behaviors, including arrest, use of force (including
deadly force), decisions to conduct automobile
pursuits, and use of canines. One empirically evident
fact is that combating police misconduct is complex
and goes far beyond quick fixes (e.g., increased
training) or removing a few “bad apples” that
consistently make poor decisions (Skolnick & Fyfe,
1993). Additionally, various aspects of police culture
can further inhibit attempts to stem police misconduct
at the department level. Research has consistently
demonstrated the powerful nature of the informal
police culture, particularly with regard to how it can

53

shape officer behavior in the field, and how difficult it
is to change (Skolnick, 1966).
Clearly, the challenges surrounding these are
daunting and they must be addressed in the context of
the larger historical backdrop of racial injustice in
American policing. However, the larger body of
research on police discretion offers numerous lessons
that can guide effective reform. Police departments
should consider adopting changes reflective of the
following recommendations in order to prevent their
officers from engaging in racially biased or otherwise
improper and illegal behavior during stops of citizens:
recruitment, training, administrative policies,
supervision with corresponding accountability, and
external oversight.
A Careful Selection of Personnel
In 1967, the President’s Commission on Law
Enforcement and the Administration of Justice
established standards for the screening of police
recruits. As a result, law enforcement agencies have
implemented processes to screen out applicants illsuited for the profession due to concerns over mental
health, criminal history, poor credit, troubling
interpersonal relationships, and other “red flags,”
especially through the use of thorough background
checks (Fyfe & Kane, 2005; Mui, 1977). The
screening-out process typically occurs within the
context of concerns over corruption and brutality, but
the lessons are equally relevant for abuse of discretion
in stop-and-frisk.
A screening-in process is also important. Despite
the limited success of efforts to identify predictors of
good policing, relevant personal attributes certainly
include good judgment, an even temperament, respect
and appreciation for diversity, creativity and problemsolving skills, ability to think on one’s feet and handle
pressure, and leadership skills (Grant & Grant, 1995).
Additionally, scholars have noted a need for a college
education to develop the relevant skills to be an
effective police officer and reduce the likelihood of
misconduct (Harris, 2014). One recent study found
that departments with an associate’s degree
requirement for applicants experienced fewer citizen
complaints of police use of force and fewer citizen
assaults on their officers (Shjarback & White, 2016).
Officers who possess empathy, moral acceptance of
coercive authority, protection of the vulnerable, and
problem-solving, what some have called good
craftsmanship, will be less likely to engage in racially
biased and otherwise improper behavior during
encounters of any kind with citizens (Bittner, 1967).
Therefore, departments should carefully and
aggressively seek out these characteristics (White &
Fradella, 2016).
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Training
Careful recruit selection must be followed with
effective training in the police academy, as well as
later through field and in-service training. At the
academy, the goal of training is to provide officers
with the basic skills and knowledge necessary to
become a police officer. Cadets must receive a clear
message at this early stage that racially biased stopand-frisks are inappropriate, illegal, and will not be
tolerated. Following graduation from the academy,
officers are typically assigned to a veteran officer for
a period of field training. This is a formative stage of
a police officer’s career, and it is critically important
for field-training officers to impart the message that
racially biased Terry stops are not consistent with the
principles of good policing. The final form of training,
called “in service,” where officers periodically receive
additional training while on the job, can be used to
“refresh” officers on ethical issues, such as avoiding
discriminatory decision-making, and to resend the
message that the department leadership denounces
racial bias and expects the same from its officers.
Properly trained officers are less likely than
poorly trained officers to engage in unconstitutional
stop-and-frisk practices. Fyfe’s work exploring the
impact of training on violence provides several
suggestions for successful training practices, including
that it should be: realistic—adult learning, role plays,
instruction by legal experts, and coverage of implicit
bias and its effect on the suspicion heuristic (Banaji &
Greenwald, 2016; Fradella et al., 2016; Levinson &
Smith, 2012); continuous; tailored to the department
and the community; and focused on the means or
process, not just the ends, such as avoiding the splitsecond syndrome (Fyfe, 1995). Similarly, Bayley and
Bittner stated that learning can be “accelerated and
made more systematic” by relevant training that brings
the reality of police work into the academy (Bayley &
Bittner, 1984, p. 53). Fyfe’s (1995) arguments on the
importance of training are persuasive:
The development of successful boxers,
diplomats, combat soldiers, and trial
lawyers demonstrates that maintaining
one’s temper under stressful and
confrontational conditions is a skill that
can be taught. At the broadest level, police
training designed to do so may involve
providing students with what Muir called
understanding—a nonjudgmental sense
that people’s behavior, no matter how
bizarre or provocative, may usually be
explained by factors that go beyond the
dichotomy of good and evil. … Even if
genuine understanding, as defined by

Muir, cannot be imparted to individuals
who bring extremely narrow views to
policing, officers can be made to know in
training that they simply will not be
permitted to act out their prejudices
through violent, or even discourteous
conduct (p. 174).12
By adopting evidenced-based training policies,
law-enforcement agencies can create an environment
of intolerance toward unconstitutional stop-and-frisk
practices, other forms of police misconduct, and better
meet the needs of their respective communities (White
& Fradella, 2016).
Administrative Policy
Administrative guidance in the form of policies,
rules, and procedures communicates to officers what a
police department expects, what is considered
acceptable, and what will not be condoned (Kappeler,
Sluder, & Alpert, 1998). An administrativerulemaking framework that has three basic
components helps to ensure accountability with regard
to critical incidents, such as use of force (Walker &
Archbold, 2014). First, agencies should develop
written policies that specify what is (and what is not)
appropriate behavior during given circumstances.
Second, agencies should require officers to write a
written report following a critical incident. Third,
agencies should require supervisory review of criticalincident reports to ensure the officer acted within
policy and law.
The adoption of clearly articulated policies
governing police stops of citizens, with specific
prohibitions of racial profiling, is absolutely crucial
for controlling police behavior (Friedman &
Ponomarenko, 2015, 2017).13 The body of research
that highlights police departments’ success in
managing officer discretion across a wide range of
police actions provides an important backdrop for
consideration of stop-and-frisk practices. Supervisory
review and accountability is especially critical for
stop-and-frisk because the practice generally does not
reach the level of being classified as a critical incident.
The “invisible” nature of such stops presents a unique
challenge for effective discretionary control and
guidance. That said, it is well established that officers’
behavior changes when they know that violations of
policy will have consequences. In plain terms, officers
seek to avoid behavior that will get them into
administrative trouble. This has been demonstrated
across a range of officer field behaviors, particularly
with use of deadly force and automobile pursuits, and
it applies equally well to stop-and-frisk (Albert, 1997;
Fyfe, 1988; White & Fradella, 2016).
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Supervision and Accountability
Supervision of police officers is a critical
department task that serves as a foundational element
in the agency’s effort to control officer field behavior,
including stop-and-frisk practices (The Mollen
Commission, 1994; Weisburd, Greenspan, Hamilton,
Williams, & Bryant, 2000).14Key principles of
effective police supervision include proper span of
control (8-10 officers per sergeant), proper training
(good supervision can and should be taught), and
holding supervisors accountable for the behavior of
their subordinates (Kappeler et al., 1998; Skolnick &
Fyfe, 1993). The International Association of Chiefs
of Police (1989) stated that “many officers face
temptations every day … management has the
capacity and control to reinforce high integrity, detect
corruption, and limit opportunities for wrongdoing”
(p. 53). These words apply to Terry stops as well as
they do for other forms of police field behavior.
Simply put, if officers believe they will be caught and
punished
for
unconstitutional
stop-and-frisk
behaviors, they will be less likely to engage in those
activities (Klockars, Ivkovich, Harver, & Haberfeld,
2000). Technology like body-worn cameras (BWCs)
offer a unique opportunity for police departments to
track and monitor officers through systematic (or at
least periodic) review of BWC footage (White, 2014;
White & Fradella, in press). For example, supervisory
authority to review BWC footage could be structured
in a number of ways to enhance accountability.
Review authority could be limited to a specific set of
encounters, circumstances, or officers (e.g., all use-offorce encounters; only probationary officers).
Supervisory authority could also be random or
systematic, where a sergeant is required to review
some number of randomly selected videos per month
for each officer. Finally, supervisor authority to review
BWC footage of officers could be broad and
unfettered (e.g., sergeant has authority to review any
video at any time). Supervisor authority to examine
BWC footage that captures stop-and-frisk activities
could be included in any of the aforementioned review
protocols (White & Fradella, 2016).
External Oversight
The auditor model of oversight offers great
promise as a reform and accountability mechanism.
Under this model, one individual (or office) with some
degree of legal and/or policing expertise serves as a
full-time independent auditor. Auditors are typically
permanent positions created by local or state law, and
in the vast majority of cases, they have much greater
authority than the more traditional citizen oversight
board (Walker & Archbold, 2014). Specific functions
of an auditor include a range of activities such as
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auditing the complaint process, auditing police
operations (which can include review of BWC
footage), policy review, community outreach, and
contributing to transparency by publishing reports that
detail the activities of the auditor (Walker & Archbold,
2014). External oversight through an independent
auditor provides a critically important check on police
officers’ discretionary decision-making (White &
Fradella, 2016). For an auditor to be particularly
useful, we echo David A. Harris’ (2017) suggestion
that the police compile data on every pedestrian stop,
including: (1) a description of the time, place, and
length of the stop; (2) the race or ethnic group of the
person stopped as perceived by the officer; (3) the
behavior witnessed by the officer that led to the stop;
(4) whether a frisk was performed; (5) whether the
frisk revealed a weapon and the type of weapon; (6)
whether the frisk revealed other contraband and the
type of contraband; and (6) whether a warning, citation
or arrest occurred, and for what offense.

Recommendations
There is little consensus on the crime-control
effects of SQF in New York City or similar programs
elsewhere. Although New York experienced a
significant crime decline that coincided with
numerous changes in the NYPD under William
Bratton’s leadership—one of which was increased use
of SQF—crime declined in many other places that did
not employ aggressive use of stop-and-frisk.
Moreover, the NYPD’s overuse and misuse of stopand-frisk violated the constitutional rights of
thousands of New Yorkers. The unconstitutional SQF
program produced severe collateral consequences that
negatively affected the emotional and physical wellbeing of thousands of New Yorkers; caused significant
damage to the NYPD’s relationship with members of
racial and ethnic minority groups in neighborhoods
throughout the city; and seriously impaired the
NYPD’s ability to effectively fight crime in those
neighborhoods. Unfortunately, the experiences in New
York were witnessed in other jurisdictions that also
overused and misused stop-and-frisk.
Terry stops were intended to be used as an
individualized crime-investigation tactic that police
could employ in response to suspect behaviors that
generated reasonable suspicion of criminal activity
(Meares, 2015). But the SQF program in New York
City expanded far beyond these original intentions into
a pervasive, department-wide surveillance program
that sought to generate deterrence through fear of
being stopped. A program designed in this manner is
at great risk of producing unconstitutional behavior on
the part of the police (Bellin, 2014). Moreover, the
deployment of an NYPD-like SQF program in
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communities where the racial-injustice undercurrent is
strong will undoubtedly exacerbate tensions between
police and minority citizens, and will quickly erode the
limited reserves of police legitimacy. When policeminority community relations reach this level, they
represent a powder keg that will explode in the wake
of a controversial arrest, use of force, or citizen death.
Michael Brown in Ferguson and Freddie Gray in
Baltimore demonstrate this tragic point.
1.

2.

3.

Because stop-and-frisk is, in its most basic
form, an exercise in discretion, the literature on
effective police discretion control offers lessons
for reforming stop-and-frisk activities. Those
lessons are grounded in careful recruit
selection, training, administrative policy,
supervision, accountability, and external
oversight. In particular, an auditor can assess
the legality of stops and can engage with
citizens to assess the potential for collateral
consequences.
Technology also offers potential to control
officer decision-making during stop-and-frisk
activities. For example, big data—“vast troves
of information that can be used by police such
as databases that capture criminal and driving
history, biometric data, employment and
housing records, spending habits, and a wide
range of other individually-specific behaviors
or attributes”— could be harnessed in ways that
satisfy the Fourth Amendment’s requirements
for particularized suspicion justifying a Terry
stop (White & Fradella, 2016, p. 178; see also
Ferguson & Bernache, 2008; Polansky &
Fradella, in press; Slobogin, 2017). And BWC
footage can be reviewed by first-line
supervisors, training units, internal affairs units,
or by external auditors. The technology also
represents an opportunity for police
departments to demonstrate accountability and
transparency to their communities.
Finally, stop-and-frisk, if used justly and
selectively (and not as a widespread deterrencebased program), can be successfully applied
within a number of contemporary policing
frameworks that stress procedural justice, such
as community-oriented policing and problemoriented policing. Procedural justice involves
treating people with dignity and respect; giving
individuals “voice” during encounters (an
opportunity to tell their side of the story); being
neutral and transparent in decision-making; and
conveying trustworthy motives (Mazerolle,
Bennett, Davis, Sargeant, & Manning, 2012).
Stop-and-frisk activities should be examined
critically in terms of legal standards (was there

articulable reasonable suspicion?) and in terms
of procedural justice standards. During a stopand-frisk, was the citizen treated with dignity
and respect? Was the citizen given an
opportunity to tell his or her side of the story?
Was the officer neutral and transparent? Did the
officer convey trustworthy motives? Police
departments that benchmark their stop-andfrisk practices along these standards, while
applying the lessons described above, will
achieve police legitimacy in the eyes of their
citizens and will emerge as leadership
organizations in 21st-century policing.
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Endnotes
1

2

3

4

5
6

The authors are aware of the fact that the punctuation of the phrase stop-and-frisk varies considerably by style
guide. The Associated Press, for example, calls for the words to be in quotations when used as a subject or
object noun phrase, while separating the words with hyphens when used as compound modifier. But even the
Associated Press is wildly inconsistent in how their style guide is actually used (see HeadsUp, 2013). For the
sake of consistency and readability, we hyphenate the phrase stop-and-frisk all the time when referring to the
tactic as sanctioned by Terry and its progeny. In contrast, we differentiate how the practice was used as a
widespread crime control strategy in New York City and elsewhere by referring to it as “Stop, Question, and
Frisk” (“SQF”).
The authors note that Judge Scheindlin was eventually removed from the case by the U.S. Court of Appeals for
the Second Circuit. Importantly, however, the appellate court did not make any changes to her findings of fact
or conclusions of law. And although the appeal was settled before resolution on its merits, it is clear that Judge
Scheindlin’s perceptions of the NYPD’s use of stop-and-frisk as an aggressive, city-wide strategy for fighting
crime were shared by many New Yorkers. Among other things, William de Blasio was elected mayor in a
landslide after having run on platform to end the strategy (see Barbaro & Chen, 2013).
It should be noted that stop-and-frisk at the incident (or tactical) level is governed by law. This should be
distinguished from SQF policies that are enacted at the departmental (or strategic) level. The former requires
that we examine whether the suspect’s civil liberties were violated and whether the officer made a wise
investigative and personal safety decision. The latter requires that we examine whether the general
policy/strategy of encouraging officers to stop and frisk lots of people—presumably in furtherance of a crime
control/crime prevention goal—is (a) an effective strategy; (b) a constitutionally permissible strategy; (c) a
procedurally just strategy; and (d) the optimal strategy for achieving the particular objective. Thus, for example,
as will be explained in this chapter, the problem in New York City was not just that many police officers did not
seem to understand the constitutional standards governing stop-and-frisk as a tactic, but also that NYPD
command staff pressed officers to engage in SQF on a massive, proactive basis as a strategic approach to
controlling certain forms of crime.
The Court may have also motivated, in part, by concerns about how vagrancy and loitering laws contributed to
police infringements on constitutionally protected liberty interests (Foote, 1956; see also Papachristou v. City of
Jacksonville, 1972 [invalidating a vagrancy ordinance on vagueness grounds].
Our arguments for reform advocate reining-in police discretion so that the practice of stop-and-frisk brings
Terry back to its more limited, cautious roots.
At first blush, the cases discussed in the remainder of this section may appear to lack a common thread other
than expanding stop-and-frisk authority. But there is a theoretical connection between Terry and these cases if
Terry is viewed as having accomplished more than authorizing stop-and-frisk under the Fourth Amendment.
Indeed, Terry severed the Reasonableness Clause from the Warrant Clause, thereby carving-out swathes of
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police conduct exempt from both the requirements of probable cause and a warrant (Dudley, 2012; Stelzner,
1979–1980). Thus, all of the cases highlighted in the remainder of this section were decided with regard to a
balancing test aimed at “reasonableness” divorced from other Fourth Amendment principles.
In City of Indianapolis v. Edmond (2000), the Court curtailed law enforcement authority to use drug-sniffing
dogs at roadblocks on the grounds that the DUI checkpoints sanctioned in Sitz were “designed to serve special
needs, beyond the normal need for law enforcement” (p. 37, internal quotations omitted), whereas suspicionless
searches using drug-sniffing dogs at roadblocks impermissibly extended into the realm of investigating
“ordinary criminal wrongdoing” (p. 38). Nonetheless, Sitz remains good law insofar as it permits stops of
vehicles at DUI checkpoints without any particularized suspicion of impaired driving.
To be clear, we are not suggesting that Whren led to Dickerson. In Sibron, the Court held that the test is whether
a reasonable person would find a frisk to be justified under the circumstances, regardless of whether the
particular officer conducting the frisk subjectively believed it was justified. Whren passed up the opportunity to
alter Sibron by applying the “reasonableness” analysis to pretextual stops where an officer stops someone in a
situation in which no other officer would do so. Because Whren failed to find such action unreasonable, our
point is that the combination of Dickerson and Whren—the combination of “plain feel” without the ability to
challenge a frisk as being pretextual—created an incentive for law enforcement officers to conduct frisks even
when they do not suspect the presence of a weapon.
Broken windows theory posits that minor forms of social and physical disorder cause a breakdown in informal
social control as citizen investment in an area diminishes. As citizens withdraw from the area, the level of
disorder increases and the risk for more serious types of crime to emerge becomes greater. The theory suggests
that police focus enforcement efforts on disorder and quality-of-life offenses as a mechanism for reengaging
law-abiding citizens’ commitment to the area. Under Chief Bratton, the transit police adopted a broken
windows-based strategy in the subway system.
It should be noted that Bloomberg was essentially making the case that police should be stopping and searching
people of various races, ethnicities, genders, and ages in rough proportion to their representation in the known
offending population. Conversely, many critics of disparate rates of police stops and other interventions base
their criticism on a contrary assumption, namely that police ought to stop people of various demographic groups
on the basis of their representation in the general population of that jurisdiction (or perhaps of the relevant
neighborhood). The lack of consensus as to which is the proper basis for calculating disparity leads to debates
about the propriety of police practices that cannot be resolved. Even if, for the sake of argument, the latter
approach were used to measure racial and ethnic disparities (which we do not endorse), that would not
necessarily translate into the propriety of police practices premised on that measurement approach. Put
differently, even if it were proven that young Black men were disproportionately represented among offenders
of certain crimes (a supposition we reject, but offer here only for the sake of argument), that fact would not, in
and of itself, justify SQF practices that targeted young Black men. Rather, it would call for consideration of
alternate police strategies that could yield the same crime-control benefits without incurring the same policelegitimacy costs.
It should be noted that it might be possible to eradicate discrimination in stop-and-frisks and ensure that all
stops are conducted in accordance with the Constitution, but nonetheless still have a problem with how people
perceive stop-and-frisk as a tactic. That is because stops are inherently intrusive and unpleasant and frisks are
even more so. Adherence to the four tenets of procedural justice (voice, transparency, fairness, and impartiality)
can help minimize these concerns, but since no one likes being stopped, it very may well be that the public
might prefer other approaches to policing that can prevent crime without depending significantly on intrusive
and unpleasant police actions. But such solutions are beyond the scope of this chapter and our arguments for
reforming stop-and-frisk as a police practice.
Notably, Fyfe (1989) put these principles in practice as part of the Metro-Dade Police/Citizen Violence
Reduction Project, which culminated in the development of a five-day role-play training program. Results from
the project indicate substantial reductions in use of force, officer injuries and citizen complaints after the
training program was implemented.
As Barry Friedman and Maria Ponomarenko (2015, 2017) suggest, the public has an important role to play in
the development of these policies. Public participation in policymaking promotes accountability and increases
transparency, both of which can help improve policy legitimacy in eyes of community members.
As an example of the importance of supervision with corresponding accountability, Weisburd and colleagues
reported that nearly 90% of police officers surveyed agreed that effective supervision prevents misconduct such
as racially-biased policing.
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Fradella and White’s critical review of stop-andfrisk is both engaging and thought-provoking.
Detailing the evolution of a policing tactic from a
particularised activity founded upon reasonable
suspicion of criminal activity to a broader and at times,
far more aggressive crime-control strategy, the review
raises a number of interesting points about how
policies and approaches that have a legitimate—and
indeed necessary—place and function within the
policing and crime reduction spaces can also have the
very real potential to be controversial and problematic.
As they explain in relation to stop-and-frisk, while it
is known that some police officers have been engaged
in improper and illegal behaviours during stops more
concerning is their suggestion that stop-and-frisk is a
further iteration of a persistent undercurrent of racial
injustice in American policing. As regards the latter
suggestion, the review’s consideration of the social
costs of the tactic is particularly telling.
It might be argued that the British Government’s
PREVENT strategy could be seen to be similarly
problematic and controversial. Following a series of
Islamist-inspired terror attacks in the early 2000s in

the United States (US), United Kingdom (UK), Spain
and Bali among others, the UK Government was
catalysed to develop a realm of policy measures and
approaches that sought to counter the threat posed by
terrorism and the extremist ideologies that were seen
to be underpinning them. These policies were
categorised in terms of:


Pursuance: stopping terrorist attacks by
detecting, prosecuting and disrupting those
who plot to carry out attacks;



Protection: strengthen against a terrorist
attack in terms of public transport systems,
national infrastructure and public places for
instance; and



Preparation: mitigating the impact of a
terrorist attack where that one might cannot
be stopped.

A more innovative type of policy also emerged,
one that placed a greater emphasis on “preventing” or
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“countering” violent extremism whereby the state—
via its actors and institutions—would seek to intervene
in order to try and stop individuals from becoming
terrorists or supporting those who do. Resonating with
the justification for a stop whereby an individual can
be approached for the purpose of investigating the
possibility of criminal behaviour despite there being
no probable cause to make an arrest, the rationale for
PREVENT justifies pre-criminal intervention where
an individual is believed to be vulnerable to being
radicalised by extremist ideologies or drawn into
terrorist activities. While PREVENT was designed to
be a policy that sought to counter all forms of violent
extremism irrespective of the underpinning ideology,
the general perception was that it was a part of the
post-9/11 political zeitgeist that unduly scrutinised
Muslims and Islam as also, Islamist-inspired
extremism (Allen, 2017).
PREVENT was therefore duly incorporated into
the UK Government’s four-stranded counter-terrorism
strategy named CONTEST. While CONTEST was
first introduced in 2003, PREVENT was added later
and in direct response to the public transport terror
attacks in London in July 2005. Seeking to
“mainstream” policy approaches which sought to
prevent violent extremism, PREVENT has undergone
various iterations under subsequent Governments.
Nonetheless, it has continued to have three primary
objectives (U.K. Home Office, 2011):


Respond to the ideological challenge of
terrorism and the threat from those who
promote it;



Prevent people from being drawn into
terrorism and ensure that they are given
appropriate advice and support; and



Work with sectors and institutions where
there are risks of radicalisation, for instance
health, education, and criminal justice.

Integral to the second objective is CHANNEL, a
Government programme designed to stop individuals
from being radicalised. As regards the latter, public
sector employees such as doctors, social workers,
teachers and lecturers now have a statutory duty
placed on them to report those seen to be vulnerable to
radicalisation thereby referring them to the
CHANNEL programme (Allen, 2017).
Early iterations of PREVENT not only saw
Government mobilising interfaith structures to counter
perceptions of Muslim isolation but so too did they
partner with Muslim communities and organisations to
support policy approaches (O’Toole, 2012). Despite
the investment of significant amounts of public

money—almost £80 million ($105 million) was spent
on around 1,000 schemes in its first six years
(Casciani, 2014)—very few of the schemes were
adequately evaluated thereby leaving a gap in
knowledge about how successful the policy has been.
Some manifestations were undeniably detrimental not
least Birmingham’s “Project Champion” where more
than 200 CCTV cameras were installed in two of the
most densely populated Muslim areas of the city
(Isakjee & Allen, 2013). In line with Fradella and
White’s acknowledgement of the potential and actual
misuse of stop-and-frisk, “Project Champion” not only
violated the individual rights of those who lived under
the 24-hour scrutiny, but so too did research show that
the cameras caused emotional and psychological
distress (Iskjee & Allen, 2013). “Project Champion”
also put an undue strain on the relationship between
local
communities—especially
Muslim
communities—and the police, something that also
damaged police legitimacy and efficacy. That the
cameras were also installed in densely populated
Muslim areas also went some way to blurring what
Fradella and White refer to as the line between a sound
and constitutionally approved policy and what might
amount to little more than racial—or in the
Birmingham context, religious—profiling.
When
the
Conservative-led
Coalition
Government came to power in 2010, it immediately
sought to undertake a review of PREVENT.
Concluding that existing approaches were far from
effective (U.K. Home Office, 2011), O’Toole (2012)
identified three changes to how it was subsequently
implemented. First, PREVENT shifted away from
Muslim and other communities to more intelligenceled emphases on hot spots of extremist activity.
Second, there was a categorical declaration that there
was to be no engagement with “Islamists” or their
sympathisers. And third, there was the desire to ensure
that PREVENT was separate from policies and
approaches that sought to promote better inclusion and
cohesion. However, by the time the review had been
undertaken a growing loss of confidence and trust in
PREVENT was becoming increasingly evident. More
so, a number of very real concerns were being
expressed by a number of different critical voices.
Among others, these included those voicing that
PREVENT: was constructing Muslims as “suspect
communities” that required greater scrutiny and
surveillance (Pantazis & Pemberton, 2009; Hickman,
Thomas, Nickels, & Silvestri, 2011); that it was an
insidious state-endorsed policy that was designed to
spy on Muslims and their communities (Spalek &
Lambert, 2007, 2008; Kundnani, 2014); that it
reinforced negative stereotypes and suspicions about
Muslims and Islam that in turn had the potential to
justify Islamophobia (Alam & Husband, 2013; Isakjee
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& Allen, 2013; Bonino, 2013); and that it was a topdown mechanism through which to impose a
Government-backed “British Islam” that would be
compatible with Western, secular and liberal values
(Allen & Guru, 2012; Brown, 2008; Jones, 2013).
While innately different, some significant resonance
between the social costs attributed to the U.S.-based
practice of stop-and-frisk and the UK’s PREVENT
would seem to be apparent.
With the introduction of the Counter-Terrorism
and Security Act 2015, the now Conservative-only UK
Government made further significant changes to
PREVENT including the introduction of the public
sector statutory duty. Identifying public sector workers
as uniquely placed to see “changes” in behaviour and
outlook of those being radicalised or vulnerable to
extremist ideologies, criticisms and concerns
expressed about PREVENT have further intensified.
Particularly problematic has been the notion that
‘changes’ are easily identifiable. Such is far from new
however, having been in circulation for over a decade
and traceable back to the New Labour Government’s
Home Secretary, John Reid (Allen, 2010). Meeting
with Muslim parents in East London, Reid was at
pains to inform them that they needed to be vigilant in
watching their children for the ‘tell-tale signs’ of
extremism. While oft-repeated since, no politician has
yet set out exactly what those “tell-tale signs” are or
indeed might be. Nor has any iteration of PREVENT.
The introduction of the new PREVENT public
duty is also analogous to Fradella and White’s
explanation of the transition from stop-and-frisk to
“Stop, Question, and Frisk” in that neither have helped
to ameliorate the problems and concerns. An example
of this can be seen with the experience of Mohammed
Umar Farooq (Allen, 2017). A postgraduate student at
Staffordshire University, Farooq was studying on its
Terrorism, Crime and Global Security MA
programme. Sitting in the University’s main library
reading books listed on the programme’s reading list,
Farooq was falsely accused of being a terrorist. Having
spotted the books he was reading, a member of the
University’s staff decided to question Farooq about his
religion and his attitudes towards homosexuality,
Islamic State and al-Qaida. Following the
conversation, the member of staff reported Farooq to
University security guards who escorted him from the
library before formally interviewing him about many
of the same topics. Prompting three months of
investigations, Staffordshire University eventually
apologised to Farooq for the distress caused. However,
it chose not to extend the apology to the fact that the
member of staff became suspicious because he was
identified as being Muslim. As the University put it,
while the member of staff had “misjudged” the sight
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of seeing a Muslim reading the book had raised “too
many red flags” not to act (Ramesh & Halliday, 2015).
As naïve as it is dangerous, it is wholly feasible
that those tasked with searching for the ever-elusive
“tell-tale signs” will simplistically reduce them to
markers that merely equate radicalisation with being
“Muslim” or “more Muslim” (Allen, 2017). Whether
visual as in growing a beard or wearing the niqab, or
vocal as in talking openly about religion or voicing
political views about British foreign policy, given that
public sector workers have a duty to report “changes”
in behaviour and outlook so it would seem likely that
there will be more Farooq’s being unfairly and
inappropriately scrutinised. It is for this reason that the
implementation of PREVENT has the potential to be
seen—and subsequently charged—in terms of it
functioning akin to a manifestation of institutional
racism. Given the onus on identifying and
subsequently referring an individual lies with
individual public-sector employees—who also happen
to be ordinary members of the public—so there is
significant scope for unfounded perceptions and
personal prejudices to be the main driver for
identification and referral (Allen, 2017). Here again,
significant resonance can be seen to exist between
PREVENT and stop-and-frisk whereby the social cost
of PREVENT has the potential to have a
disproportionately detrimental impact on minority
groups, in particular the UK’s Muslim communities.
Like “Stop, Question, and Frisk,” PREVENT too is
seen to be highly contentious among certain minorities
in the UK as also among some within the UK’s various
police forces. The latter being most evident with the
former Chief Superintendent of the Metropolitan
Police, Dal Babu describing PREVENT as a “toxic
brand” (Halliday & Dodd, 2015).
In line with Fradella and White and their rightful
observations about stop-and-frisk, there is little doubt
that if implemented judiciously then PREVENT
clearly has the necessary potential to prevent criminal
behaviour and activity in relation to extremism and
terrorism. Having said that, like stop-and-frisk so too
are changes needed as regards PREVENT. To this
extent, ongoing research by the author in the city of
Birmingham with those responsible for the design and
implementation of PREVENT including the police,
state officials and Muslim civil society actors is
seeking to explore what these changes might be and
how best they might be subsequently practised. It is
highly likely that this ongoing research will identify
factors that reflect some if not all of those identified
by Fradella and White in terms of their particular
sphere of inquiry. Highlighting the fact that policies
have the very real potential for serious and detrimental
social costs is in itself, import enough. Raising
awareness of the fact that serious and detrimental
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social costs can occur is however even more
important. Fradella and White not achieve both, but in
doing so, they also provide a lens through which to
critically consider other resonant policies and
approaches.
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POLICING, DATABASES, AND SURVEILLANCE

It is now a commonplace that virtually everything
we do is memorialized on databases, some of them
maintained by government, some of them in the hands
of private enterprises. These databases—which for
ease of reference this chapter will refer to as The
Cloud—reside in the servers of Google, Netflix and
Apple; the memory banks of phones, closed-circuit
cameras, “smart cars,” and satellites; and the
computers in government agencies and commercial
establishments. They track an astonishing range of our
intimate daily activities, including Internet usage,
communications connections, financial transactions,
travel routes, tax information, medical treatment, and
biometric information, as well as more prosaic matters
such as employment and residence history, utility
usage, and car malfunctions. The question addressed
here is when the government should be able to gain
access to this wealth of personal information for law
enforcement and national-security purposes.
In the United States, answering that question
requires consulting a welter of statutes and a few
Supreme Court decisions. For instance, when the
government wants to access communications stored
on a computer, federal and state laws usually require a
warrant, issued by a judge who has found probable
cause that the communication will lead to evidence of
wrongdoing (18 U.S.C. §§ 2511 & 2518). However, if
officials want to access an opened message that is
sitting on a server, or an unopened text that has been
on a server for over 180 days, then they may only need
to show that it is “relevant” to an investigation—a
much lower standard than probable cause, albeit an
assertion that at some point is challengeable by the
target, as occurs with an ordinary subpoena [18 U.S.C.
§ 2703(a), (b)(1)(B)].1 And if the communication sits
on a “private” server (belonging, say, to an employer),
no court process is required [18 U.S.C. § 2711(2)].
When law enforcement officials seek records
from third parties outside the communications context,
a wide array of statutes may be applicable. As a
general matter, bank, educational, and even medical
records can be obtained with a mere subpoena, which
the target often does not find out about unless and until
prosecution occurs (Slobogin, 2007). In a host of other
situations, such as accessing commercial camera
footage or obtaining data about credit-card purchases
or past travel routes, most jurisdictions do not require
police to follow any judicial process, but rather allow
them to obtain the information at their discretion and
that of the data holders (Murphy, 2013). When law
enforcement seeks information from the databases of
other government agencies, as opposed to those
maintained by private entities, usually all it needs is a
written request from the head of the enforcement
agency, although sometimes more is required
(Slobogin, 2007, p. 173).
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In theory, the U.S. Constitution, and in particular,
the Fourth Amendment, could have something to say
about all of this. The Fourth Amendment requires that
the government act reasonably when it engages in a
“search” or “seizure,” and the courts have held that,
for many types of searches, this reasonableness
requirement can only be met with a warrant. However,
this requirement only applies to government actions
that are considered “searches.” The Supreme Court
has defined that word very narrowly, to encompass
only those actions that infringe “reasonable
expectations of privacy” or that involve some type of
physical intrusion (Florida v. Jardines, 2013). Most
relevant here are the Court’s decisions holding that
expecting constitutional protection from government
acquisition of information surrendered to third
parties—whether they be Internet service providers,
banks, or phone companies—is not reasonable, since
we “assume the risk” that those third parties will
decide to give that information to the government
(Smith v. Maryland, 1979; United States v. Miller,
1976).2 As discussed below, this “third party” doctrine
has seen some erosion in recent years, but it remains
the reason that, other than when access to the content
of communications is involved (e.g., United States v.
Warshak, 2010),3 the Fourth Amendment has had very
little impact on the government’s ability to obtain
information from private databases, even when it
relies on technology to do so.
When instead the database is created by law
enforcement, the Constitution may have more impact.
In particular, collection of the information for the
database may require justification. For instance, taking
a DNA sample through a cheek swab is a Fourth
Amendment search (Maryland v. King, 2013), and
forcing an individual to produce self-incriminating
documents can implicate the Fifth Amendment unless
the government can identify relatively precisely the
documents it wants (United States v. Hubbell, 2000).
However, any important regulatory need will
overcome Fourth Amendment claims that these types
of data acquisition are unreasonable; in such cases,
probable cause is not necessary (Maryland v. King,
2013). And if the information is “nontestimonial”—as
is assumed to be the case with fingerprints and DNA
(Wilson v. Collins, 2008), or is “voluntarily”
surrendered for non-criminal purposes—as is assumed
to be the case with a tax return or applications for
government entitlements (Garner v. United States,
1976; Baltimore Dep’t of Soc. Serv. v. Bouknight,
1990), or is obtained from a source other than
individual, the Fifth Amendment does not apply.
Finally, the Constitution appears to have little to say
about law enforcement agencies’ access to the
information once they or other government entities
legitimately collect it (Murphy, 2016).
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While many have criticized the laxness of both
statutory and constitutional law, the most popular
counter-proposal—that all or most Cloud access by the
government should require a judicial warrant—has
problems of its own. Conceptually, a warrant
requirement glosses over the intuition that a large
number of situations, while involving a viable privacy
claim against the government, do not merit the full
protection of a judicial probable-cause finding.
Practically, it would handcuff legitimate government
efforts to nab terrorists and criminals. A more nuanced
approach is probably necessary.
That approach should begin with an assessment of
the varying motivations that drive the government’s
use of The Cloud. Cloud-based searches can come in
at least five different guises: suspect-driven, profiledriven, event-driven, program-driven, or volunteerdriven. Some database access by the state is aimed at
getting as much information as possible about
individuals suspected of wrongdoing. Other efforts do
not start with a particular suspect, but rather with a
profile of a hypothetical suspect, purportedly depicting
the characteristics of those who have committed or
will commit a particular sort of crime. A third type of
Cloud search starts neither with a suspect nor a suspect
profile but with an event—usually a crime—
and tries to figure out, through location and related
information, who might be involved. Fourth, so as to
have the information needed for suspect-, profile-, and
event-driven operations at the ready, government
might initiate data-collection programs. Finally, the
government also relies on citizens to come forward on
their accord when they find incriminating information
about another person in The Cloud.
Each of these endeavors is distinct from the other
four. Each calls for a different regulatory regime.
Below is a sketch of what those regimes might look
like. While they borrow from Fourth Amendment
jurisprudence, the principles developed here fill a void
because, to date, that jurisprudence has had little to say
about Cloud searches. Until the courts weigh in more
definitively, policymakers are working pretty much on
a clean slate in this area.

Suspect-Driven Cloud AccessProportionality
Assume the police receive an anonymous phone
call from a female claiming that John Slade, a fifthgrade public-school teacher, is also a drug dealer. In
investigating this claim, police might want to obtain
Slade’s phone records to see if he has called known
drug dealers, gang members, or drug users. They
might also seek access to his bank records to discover
whether the amount of money he deposits is consistent

with his job as a school teacher. Additionally, the
police might like to find out from GPS records and
drone and camera feeds if Slade frequents areas of
town where drugs are routinely sold.
Under current Fourth Amendment and statutory
law, none of these policing moves requires a warrant
or probable cause and, depending on the jurisdiction,
some of them may not even require a subpoena. That
lack of regulation is abetted by the Supreme Court’s
assertion that expecting privacy in information
surrendered to a third party or in activities carried out
in public is unreasonable (Florida v. Jardines, 2013;
United States v. Knotts, 1983). Yet most people
surveyed on these matters come to a quite different
conclusion, ranking perusal of their bank and phone
records, for instance, as comparable to search of a
bedroom, and ranking location tracking as similar in
invasiveness to a frisk (Blumenthal, Adya, & Mogle,
2009; Scott-Hayward, Fradella, & Fischer, 2015;
Slobogin, 2007). On a more philosophical plane,
scholars argue that allowing the government to invade
databases so easily offends not only privacy, but
autonomy and dignity (Lametti, 2012). They also
claim it chills citizens’ rights to expression and
association, and creates huge potential for abuse; after
all, knowledge—which The Cloud provides in
troves—is power (Solove, 2001).
The Supreme Court itself has begun to recognize
these concerns. In Riley v. California (2014), despite
centuries-old precedent permitting suspicionless
searches of any item found on an arrested individual,
it required a warrant for a search of a cell phone of an
arrestee, in recognition of the fact that “the cell phone
collects in one place many distinct types of
information—an address, a note, a prescription, a bank
statement, a video—that reveal much more in
combination than any isolated record” (p. 2489). In
United States v. Jones (2012), five members of the
Court concluded that a Fourth Amendment search
occurs when the police engage in “prolonged” tracking
of a vehicle using GPS signals. While neither Riley nor
Jones involved database access, Justice Sotomayor
may have summed up where the Court is going when
she stated in her concurring opinion in Jones that “it
may be necessary to reconsider the premise that an
individual has no reasonable expectation of privacy in
information voluntarily disclosed to third parties. This
approach is ill- suited to the digital age, in which
people reveal a great deal of information about
themselves to third parties while carrying out mundane
tasks” (United States v. Jones, 2012, p. 417,
Sotomayor, J., concurring).
On this view, government would not be
foreclosed from perusing, at its discretion, blogs,
tweets, public records, and other sources that are
clearly meant to be consumed by the public. But it
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would prohibit police from accessing, in the absence
of justification, non-public Cloud data people generate
when they engage in “mundane tasks” like
communicating with their friends, banking, and
shopping. It would also prohibit suspicionless access
to tracking data about everyday travels that the
average person undertakes on the assumption of
practical anonymity.
In short, there is a strong case to be made for
requiring the government to demonstrate it has good
reason to go after Cloud-based information about a
particular person that is not readily available in public
fora. Then the question becomes how good that reason
must be. Normally, the Fourth Amendment requires
that a search be based on probable cause, which
amounts to a “fair probability” that a search will
discover evidence of crime (LaFave, Israel, King, &
Kerr, 2007). Return to the investigation of Slade. If the
caller had identified herself and provided detail about
Slade’s drug deals, perhaps the police would have had
probable cause and grounds for a full-scale digital
search. But recall that, in fact, the caller was
anonymous and simply said Slade was selling drugs,
thus making it difficult to dismiss the possibility that
she was a disgruntled student or a spurned lover.
Under Supreme Court case law, that call, by itself,
would not permit a traditional search (Florida v. J.L.,
2000).
But suppose instead that the call, although
anonymous, provides detail about John’s next drug
deal. While, by itself, this would not be enough for
probable cause, its predictive quality does provide an
additional indication of reliability (Illinois v. Gates,
1983). In that intermediate situation, police arguably
have “reasonable suspicion”—a lesser level of cause
but one that nonetheless requires an articulable reason
to act (Terry v. Ohio, 1968). In that scenario, police
might still be prohibited from requisitioning the
capacious digital record described above. But perhaps
they would be justified in seeking more limited
transactional data, say information about whether,
near the predicted time, Slade calls a particular number
or heads toward a particular location.
This measured approach to accessing The Cloud
is based on what might be called the proportionality
principle (Slobogin, 2007). Under traditional Fourth
Amendment rules, an arrest requires probable cause,
but a short detention only reasonable suspicion;
similarly, a full search of the person requires probable
cause, a frisk only reasonable suspicion (Terry v. Ohio,
1968, p. 20). Analogously, significant invasions of
privacy on The Cloud—obtaining a month’s worth of
bank records or Internet logs, or as the Supreme Court
itself suggested in Jones, travel records that track a
person for four weeks—might require cause about the
target akin to that necessary to search a home or car
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(United States v. Jones, 2012, p. 403). However, less
significant invasions—accessing records about a
single phone call, credit-card purchase, or car trip,
pulling up an identity using facial-recognition
technology, or tracking a car for a few hours—could
be justifiable on something less. Not only does this
type of proportionality principle better reflect the
degree of the government’s intrusion, it also avoids the
Catch-22 of requiring police to demonstrate probable
cause before carrying out the preliminary investigative
techniques they need to develop it.
Proportionality reasoning makes sense in the
abstract. But it presents difficult line-drawing
problems. What justification do police need if, rather
than seeking data about Slade’s financial transactions
or travels over the course of a month, they want only a
week’s worth of data? Or if they want to ascertain, in
combination, whether Slade calls a particular number,
visits a particular location, and deposits a large amount
of money during a given month, but seek no other
information about him?
Answers to these types of questions will
inevitably produce somewhat arbitrary classifications.
Sometimes the answer might be categorical. That was
the angle the Supreme Court took with respect to
searches of home interiors carried out with
sophisticated thermal imaging technology; in Kyllo v.
United States (2001), the Court held that all such
searches require probable cause. Government access
to Cloud data that is analogous to the interior of the
home—for instance, private documents stored on The
Cloud, or communications on a closed social
network—should
receive
similar
categorical
protection (McCarthy, 2016).4
Once data leaves such confines, however, an
across-the-board warrant requirement for accessing
personal information overprotects the interests at
stake, as both the Court’s cases and people’s views on
the matter suggest (Scott-Hayward et al., 2015;
Slobogin, 2008). One approach is to differentiate
between types of information. Perhaps medical
records would receive the most protection, bank
records something less, utility records something less
still (American Bar Association, 2013). Current
federal law appears to adopt this approach with respect
to communications, with subscriber information
receiving minimal protection, phone numbers and email addresses receiving more protection, stored
communications even more, and interception of
communications requiring probable cause (18 U.S.C.
§§ 2511 & 2518; 18 U.S.C. § 2703(a), (b)(1)(B); 18
U.S.C. § 2711(2); Slobogin, 2007). But the intuition
upon which this scheme is based is suspect: For
instance, a month’s worth of “metadata” about a
person’s contacts may reveal much more than the
transcript of a conversation; indeed, given
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technological developments, “[t]he concept of
metadata as a category of information that is wholly
distinguishable from communications content and
thus deserving of lower privacy protection is no longer
tenable” (Bellovin, Blaze, Landau, & Pell, 2016, p.
92). Similar comments can be made about other types
of data: Bank records, credit-card statements, and
utility logs can all be more or less private depending
on the person and the context.
In these circumstances, an alternative or
supplemental proportionality approach might rely on
durational or aggregational limitations. In Jones, five
members of the Court distinguished between “shortterm” and “prolonged” tracking (United States v.
Jones, 2012, p. 430, Alito, J., concurring). Similarly,
the Court has indicated that, while a physical seizure
lasting less than 15 minutes usually requires
reasonable suspicion, a longer seizure amounts to an
arrest requiring probable cause, and an arrest must be
judicially reviewed within 48 hours (City of Riverside
v. McLaughlin, 1991; United States v. Sharpe, 1985).
One might limit Cloud searches of non-public data
outside the home context the same way, on the theory
that the more one learns about a person—from
whatever source—the more intrusion occurs. For
instance, obtaining information about the transactions
of someone like Slade on a particular day or over a
couple of days might be permitted on a relevance
showing, but seeking data shadowing his activities
over more than a 48-hour period or with respect to
several different days might require greater suspicion
and a subpoena from a judge, and obtaining a month’s
worth of transactions could require probable cause and
a warrant. While this duration-based rule also has
administrability problems, it has the benefit of
simultaneously protecting privacy in a roughly
proportionate manner and permitting government to
build its case without requiring probable cause from
the outset (compare Kerr, 2011, with Slobogin, 2012).
Ultimately, policymakers applying proportionality
reasoning to suspect-driven Cloud access might
choose rules based on a combination of record-type
and aggregation considerations.
Even if one finds this type of reasoning persuasive
in the abstract, it might be resisted in the specific
context of national-security investigations. Where
national security is at stake, the argument goes, any
significant limitation on Cloud usage should be
jettisoned. But this stance should be viewed with
skepticism. “National security” is an extremely broad
term, and it has too often been a blank check for
government abuse (Yamamoto, 2005). Concrete
threats to the country might justify departure from the
rules that normally govern domestic law enforcement;
for instance, if there is a demonstrable, significant, and
imminent danger, relaxation of the justification

required by proportionality reasoning might be
permissible in this context. But otherwise the National
Security Agency and like government entities should
probably be treated no differently than other law
enforcement agencies.

Profile-Driven Cloud Access- Hit Rates
Profile-driven searches are very similar to
suspect-driven searches. The difference is that
suspect-driven searches start with a person thought to
be engaged in wrongdoing and then go to The Cloud,
while with profile-driven searches the government has
no particular suspect when it seeks out Cloud data;
rather it utilizes a profile describing the characteristics
of likely perpetrators that it hopes will identify
wrongdoers. Again using John Slade as an example,
imagine that the police focus on him not because of an
anonymous tip but because of a drug-dealer profile
developed with the help of computer scientists and
criminologists. Such a profile might be composed,
let’s say, of five factors having to do with travel,
spending, and communication patterns. Or, similar to
how credit-card companies identify theft and fraud,
the profile might purport to tell police when and where
a drug deal is occurring or is soon likely to occur,
which allows them to conduct surveillance of that spot
and perhaps nab a perpetrator. Analogous to how
researchers
have
developed
risk-assessment
instruments for pretrial detention and sentencing
purposes (Lowenkamp & Whetzel, 2009), these
profiles would initially be based on analysis of drugdealer characteristics and behavior, and then crossvalidated on new populations or locations.
Profiling using data accumulated from Cloudrelated sources, sometimes called “predictive
policing,” is in its infancy. But police departments
appear to be committed to developing the necessary
tools (Fagan, 2017; Ferguson, 2015). Such profiles are
only useful, of course, if the government has access to
databases that have the information needed to run the
profile. Whether it should have such access is
discussed below (under program-driven Cloud
searches). Assume for now the data is available to
government officials.
As with suspect-driven Cloud searches, the
analysis of profile-driven Cloud inquiries should
involve determining whether the justification is
proportional to the intrusion. In other words, the
profile must produce a “hit rate” equivalent to the
certainty required by the proportionality principle. If
one equates probable cause with approximately a 50%
hit rate, a profile that correctly identifies a drug dealer
only 20% of the time should be avoided if it accesses
multiple intimate data sources. But use of a such a
profile might be fine if it relies solely on arrest records,
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gang member lists, and other public or quasi-public
data.
Achieving even a 20% rate may be impossible for
most crime scenarios, however; certainly social
scientists engaged in the analogous pursuit of
predicting dangerousness for sentencing purposes
have struggled to achieve such accuracy. There are
scores of variables associated with criminal behavior,
and the prognostic power of any given variable or
combination of variables is likely to be very low.
Further, profiles will probably need to be updated
routinely, either because of naturally occurring
changes in criminal behavior or because perpetrators
get wind of the factors in the profile. When one adds
to those challenges the fact that much of the
information about individuals found on The Cloud is
unreliable (Ferguson, 2015), profiles that might justify
apprehending specific suspects will be few and far
between, at least if police action based on such data
abides by the proportionality principle.
Assuming that profiles with acceptable hit rates
can nonetheless be developed, a second limitation on
profile-driven Cloud use is that it should be
transparent. To avoid profiles concocted after the fact,
allow perusal of hit-rate data, and ensure that those
individuals who are targeted using a profile actually
meet it, profiles must be accessible to courts and other
oversight entities, at least on an in camera basis (i.e.,
in chambers, outside the presence of the public).
Transparency also assures that the factors on which
profilers rely are vetted to ensure that illegitimate
ones, such as those that are racially discriminatory, are
not influencing the results.
This vetting process could become difficult if, as
occurs in some commercial contexts, profiles rely on
complex algorithms generated through opaque
machine-learning techniques or protected from
disclosure for proprietary reasons (Rich, 2016).
Complicating matters further, risk factors such as
criminal history, location, and employment may turn
out to be proxies for race, class, and related traits, use
of which are generally considered anathema in police
work (Barocas & Selbst, 2016; Carbado, 2017; Harris,
2017).
These concerns do not have to be paralyzing,
however. For instance, profiles that are indecipherable
could be banned in the law enforcement context,
regardless of their accuracy,5 or can be designed to
ensure “procedural regularity” despite the black box
nature of machine learning (see Kroll, Huey, Barocas,
Felten, Reidenberg, Robinson, & Yu, 2017, pp. 637,
656–677). Steps can also be taken to alleviate the
concern that some risk factors correlate with race as
well as crime. For instance, developers of algorithms
designed to detect potential hot spots or perpetrators
could be directed to avoid arrest records for low-level
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or drug crimes that might reflect race-based policing
practices; instead, developers can be told to rely on
reports of crimes (for hot-spot profiles) and on crimes
of violence or on property crimes (for suspect
profiles), so as to reduce the influence of raciallydiscriminatory arrest rates for drug crimes and
similarly bias-susceptible offenses (Feldman, Friedler,
Moeller, Scheidegger, & Venkatasubramanian, 2015).
It is also important to remember that traditional
policing often relies on the same suspect, static factors,
in ways that are inevitably more intuitive, and
therefore less discoverable and more subject to
invidious manipulation. Transparent algorithms that
can produce the relevant hit rates and that avoid
obviously illegitimate variables are very likely to be
an improvement (see Goel, Perelman., Shroff, &
Sklansky, 2017).6
To limit further the extent to which bias creeps
into the process, however, a third limitation that
should be imposed on profile-driven Cloud searches is
the maxim that everyone who fits a given profile must
be treated the same. That means if a drug-dealer profile
with the relevant hit rate identifies 200 people, police
should not be able simply to single out someone like
Slade, but rather would either have to investigate
everyone who fits the profile or, if that is not feasible,
select individuals on a neutral, pre-specified basis
(e.g., every third person). In the absence of this
limitation,
attempts
to
avoid
illegitimate
discrimination in construction of the profile will
merely reappear at the post-profile investigation stage.
The added advantage of this third limitation on
profile-driven actions is that it would make law
enforcement think twice before engaging in them.
Profile-driven searches will produce a large number of
false positives, no matter how good they are. If, for
instance, the predicted hit rate is 50%, half of those
investigated are likely to be innocent, whether the
police go after everyone identified by the algorithm or
only a neutrally selected subgroup. Even if the postprofile police work is covert, much investigative
energy will be expended with no gain. And in those
situations where the investigation of those who meet
the profile involves overt searching or seizing, a nontrivial number of false positives are likely to
complain—just as droves of people innocent of any
wrongdoing complained about having been repeatedly
subjected to NYPD stop-and-frisk activities (see
White & Fradella, 2016). Although the quantified,
objective nature of profile-driven Cloud searches
offers many advantages over traditional suspect-based
techniques, their dragnet nature may end up being so
practically or politically unpalatable when used to
identify “persons of interest” that police abandon
them.
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Event-Driven Cloud Access- Hassle Rates
Some Cloud searches conducted by law
enforcement start not with a suspect or a profile of a
likely suspect, but with an event—usually a crime—
and use Cloud data to try to figure out who perpetrated
or witnessed it. Let’s return to the example of John
Slade, but this time as a victim rather than a potential
suspect. Imagine that at 2 A.M. one Sunday morning,
police are called to the scene of a homicide, a dark
urban street, where they find Slade dead, drugs strewn
around him. A medical examiner says the death
probably occurred two hours earlier, around midnight.
Pre-Cloud, the police would probably go door to door
talking to those who live in the immediate vicinity,
some or all of whom might claim—honestly or not—
to have been elsewhere at the relevant time or to have
seen or heard nothing. In contrast, today police might
access phone or vehicle GPS records, as well as feeds
from surveillance cameras with face-recognition or
night-vision capacity, to identify people or cars near
the crime scene at the time it happened, and then use
suspect-driven techniques to zero in on the perpetrator
(Reel, 2016).
These event-driven uses of The Cloud could result
in a large haul of people, among whom may be the
perpetrator or a witness, but many of whom will be
neither. At the same time, all that this “data dump”
learns about any of these individuals is that they were
near a particular place at a particular time, a discovery
that proportionality reasoning would suggest requires
little justification. Even so, the scope of the
government’s Cloud inquiry should probably be
limited, to reduce both the extent of the initial privacy
invasion and the number of people subject to further
law enforcement inquiry. In other words, the
government should minimize what Jane Bambauer
calls the “hassle rate”—the proportion of innocent
people subject to police investigation in an effort to
find the one or two bad people (Bambauer, 2015).
What that rate should be will depend on the likely
number of people involved. In effect, an admonition to
limit hassle rates is simply a call to shape event-driven
searches around the relevant time and place. In
investigating Slade’s death, for instance, police should
be able to find out the identity of and question
pedestrians and car drivers near the scene of the crime
shortly before or after midnight (assuming the medical
examiner’s assessment is correct). But perhaps the
police should not be able to investigate people who
never approached the scene closer than 50 yards or
who were there before 11:30 P.M. or after 12:30 A.M.
The Cloud facilitates immensely the ability of
investigators to carry out event-driven inquiries. Such
inquiries can be quite broad, limited only by the
imagination and priorities of law enforcement

(because they are not limited by current law, at least in
most jurisdictions). In contrast to the hit rates required
for profile-driven Cloud searches, acceptable hassle
rates for event-driven Cloud searches are not easy to
establish, and should probably vary with the type of
information sought and the type of crime being
investigated.7 If the law is called into play here,
perhaps the best that can be done is to require police to
seek authorization for such inquiries from a judge,
who can take potential hassle rates and these other
factors into account in determining whether and to
what extent event-driven Cloud searches may occur.

Program-Driven Cloud AccessDemocratic Authorization
Suspect-driven, profile-driven, and event-driven
Cloud searches all rely in varying degrees on access to
multiple databases, ranging from those that keep track
of communications and travels to those that house
records of financial and social transactions. From law
enforcement’s perspective, keeping these databases
within their separate silos is, at the least, inefficient
and, in the case of profile-driven Cloud access,
perhaps fatal, since profiles usually only work when
they can access several databases at once. It was in
recognition of this fact that the Defense Department
proposed, post-9/11, the Total Information Awareness
(TIA) program. According to a chart prepared by the
Department of Defense, TIA was meant to gather in
one place a huge array of transaction information
concerning, according to the official description,
“financial, educational, medical, veterinary[!], entry
[i.e., immigration and customs], transportation,
housing, ... and communications” activities, as well as
all government records (Total Information Awareness,
n.d.). Once collected, these data would be combed
using algorithms designed to detect terrorist activity.
In 2003, Congress, apparently not enamored of this
idea, defunded TIA in 2003 (149 Cong. Rec. S137902, S1416). But if Edward Snowden is to be believed,
several programs in operation today, run by the NSA
or other government agencies, bear at least some
resemblance to it (Greenwald, 2013).
As the public reaction to Snowden’s revelations
indicates, a significant proportion of the citizenry is
uncomfortable with these types of programs.
Compilation of information from multiple sources in
one “place” raises a host of concerns. As recent
exposés of foreign machinations highlight,
aggregation of data facilitates hacking and identity
theft (Perlroth & Gelles, 2014). It also leads to
“mission creep,” as law enforcement realizes that
information obtained for one reason (such as fighting
terrorism) might be useful for other purposes. It can
easily lead to more obvious abuses, ranging from
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illegitimate investigations of journalists, politicians,
activists, and members of certain ethnic groups to
leaks based on personal vendettas (Sloan & Warner,
2016). Most prominently, it tempts the government to
combine all of the information it has collected to create
“personality mosaics” or “digital dossiers” about each
of its citizens, a phenomenon classically associated
with totalitarian states (Solove, 2004).8
In part because of the public reaction to
Snowden’s disclosures, the NSA supposedly no longer
collects metadata and must now seek it through
subpoenas from the relevant common carriers, in the
suspect- and profile-driven manner described earlier
(USA Freedom Act, 2015). But the NSA and other
federal agencies continue to aggregate other types of
data (Whittaker, 2014). Localities and states also
engage in the data-collection enterprise. For instance,
New York City’s Domain Awareness system, cocreated by the city’s police department and Microsoft,
collates information gleaned from thousands of
closed-circuit surveillance cameras (CCTV), and
combines it with geospatial data that reveals crime
“hot spots,” feeds from license-recognition systems,
and GPS signals that permit real-time and historical
tracking of cars (Long, 2013). A number of other cities
operate large-scale CCTV systems, and many are also
moving toward 24/7 drone or plane surveillance (Blitz,
Grimsley, Henderson, & Thai, 2015; Sengupta, 2013).
A different type of program, known as a “fusion
center,” exists in more than half the states. These
centers—over 75 at last count, some with more than
200 personnel—“fuse” financial, rental, utility,
vehicular, and communications data from federal,
state, and local public databases, law enforcement
files, and private company records for investigative
purposes (The Constitution Project, 2012, p. 4).
These program-driven efforts, which have been
called “panvasive” because they invade the records of
large swaths of the population, occur with the
foreknowledge that most of those affected have done
nothing wrong (Slobogin, 2014). Thus, this collection
of data cannot be regulated through suspicion-based
proportionality reasoning. Arguably, however, it does
not need to be. Until the data are accessed by humans
and used as a means of investigating or identifying
particular people like Slade, no concrete intrusion has
occurred. Only when such access does occur will
government officials need to demonstrate the cause
necessary to carry out suspect-, profile-, or eventdriven searches.
For those who do not trust government to abide by
such strictures, one further protection, illustrated by
Congress’ changes to the NSA’s metadata program,
would be to require that all databases be maintained
outside the government. Even profile-driven Cloud
searches could be carried out by a private entity, with
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the government providing the profile and the company
providing the government only with the identities of
those who meet it. While this arrangement would still
present some of the problems associated with
aggregation (hacking and the like), it would
undoubtedly reduce the potential for mischief by
government officials.
In the end, however, this attempt to separate
government from data cannot work. Many of the
databases useful to Cloud searches—those that house
CCTV feeds, the data from highway tracking systems,
and the billions of personal records relevant to
criminal history, taxes, entitlements, real-estate
transactions, and scores of other matters—would not
exist but for the government. The executive branch
needs this information for all sorts of legitimate
reasons, some related to crime prevention and many
that are not. Government should not be prohibited
from collecting and maintaining it.
Instead, regulation of program-driven Cloud
searches must come from the political process
(Slobogin, 2014). Given Congress’ docility toward
executive-branch surveillance proposals after 9/11,
that suggestion may seem naïve. But legislatures are
capable of action in this area, as the defunding of TIA
and the revamping of the NSA’s metadata program
illustrate (Murphy, 2013; Smith, 2015).9 Especially
when, as is the case with many types of Cloud-based
efforts, the program affects significant segments of the
population—including members of the legislature and
their most powerful constituents—some type of
political oversight is not only possible but likely.
At the same time, it must be admitted that law
enforcement and tough-on-crime lobbies are a forceful
presence at both the federal and state levels and may
be able to exert influence that the populace as a whole
cannot. That is where the courts could come into play,
in two ways. On rare occasions, courts might declare
a particular data-collection scheme unconstitutional
under the Fourth Amendment. However, given the
Supreme Court’s narrow definition of the word
“search” for Fourth Amendment purposes and its high
level of deference even to programs that it is willing to
say involve searches (under what it calls its “special
needs” jurisprudence), that outcome is not likely in the
near future (Slobogin, 2014).
A second way courts might nudge legislatures and
law enforcement agencies toward a balanced view—
and one that would operate independently of the
Fourth Amendment—is by applying the same “hard
look” analysis they apply to programs created by other
administrative agencies like the Environmental
Protection Agency and the Food and Drug
Administration (Garry, 2006). While law enforcement
departments have seldom been subject to the type of
judicial monitoring to which other agencies routinely
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submit, that lack of oversight is likely a historical
accident rather than a considered policy. The full
argument for why courts are obligated to engage in
such oversight will not be set out here (Ponomarenko
& Friedman, 2017; Slobogin, 2016). For present
purposes, it suffices to say that, where programdriven, panvasive operations are involved, a solid case
can be made that the courts should treat police
agencies the same way they treat other agencies that
are engaged in creating rules governing the
circumstances under which people may carry out
innocent conduct.
That conclusion has several consequences. First,
under accepted administrative law principles, no
agency program that affects the rights and obligations
of the citizenry may exist unless the agency can point
to authorizing legislation that, ideally, sets out the
harm to be prevented, the persons and activities likely
to be affected, and the general means for preventing
the harm. That would mean that before programs like
New York City’s Domain Awareness operation and
the states’ fusion centers can come into being,
municipal, state, or federal legislatures would have to
think through the types of information they can obtain
and for what purpose. That requirement of legislative
authorization, enforced by the courts, would ensure at
least some democratic assessment of such programs
and how they should operate.
The impact of administrative law principles
would not end there, however. Standard practice
dictates that, once authorized to set up a program, an
agency must draft implementing rules, subject them to
a notice-and-comment process (or something similar)
that allows public input, and provide written rationales
for the rules ultimately chosen—rules that are
reviewable by a court to ensure they are consistent
with the legislative delegation and that they are
applied even-handedly, without irrational distinctions
between groups or areas (Slobogin, 2016). This further
injection of democratic input and judicial oversight
would exert significantly more pressure on police
departments to consider competing views when
contemplating the creation of a data-collection
scheme. Regulated through this type of public process,
it is likely that TIA-like programs, fusion centers, and
other panvasive practices would be significantly
curtailed or implemented with more care.
The even-handedness requirement, designed to
prevent biased data collection, is particularly
important, so important that some have argued it
should also be enforced through equal protection
doctrine (Friedman & Stein, 2016). It would call either
for universal or random data collection (as suggested
above in connection with profiles) or for proof that
uneven information collection is justified statistically.
For instance, this principle might demand that CCTV

camera systems be established citywide or,
alternatively, everywhere within the city that has
similar reported crime rates. Metadata collection
would be nationwide, random, or based on algorithms
with high hit rates. And DNA database programs
focused on arrestees, like the one authorized by the
Supreme Court (see Maryland v. King, 2013), would
be hard to justify without some proof that arrestees are
significantly more likely to commit crimes than the
general population (Roth, 2013).
One possible drawback to the political-process
approach to program-driven Cloud searches is that its
transparent nature will enable the bad guys to learn the
ins-and-outs of the programs and how to avoid them.
But this traditional law enforcement concern, which
administrative procedure acts specifically recognize as
legitimate, is exaggerated in this setting (5 U.S.C. §
552(b)(7)(E), 2012). The primary aim of most
panvasive actions is deterrence, which publicity can
only enhance. Further, matters of specific
implementation need not be revealed. For instance, if
camera surveillance is meant to be covert, the fact and
general area of such surveillance should be disclosed,
but exact camera locations need not be. The types of
records sought by fusion centers should be revealed,
but the algorithms that might be used to analyze them
could be viewed in camera. Ultimately, however, the
primary response to the tip-off concern is that
democratic accountability requires that the public be
told not only what panvasive capacities police have
but how those capacities will be used.

Volunteer-Driven Cloud SearchersFiduciary Obligations
All of the foregoing Cloud searches involve
government-initiated investigations. The assumption
throughout this paper has been that when the
government decides to intrude, some justification is
necessary. But what if a data-holder—a bank, a
common carrier, or hospital—comes across
information it thinks is indicative of criminal activity
and wants to hand it over to the police? While the
discussion thus far has suggested several reasons why
government should not be able to demand information
from a third party without justification, the situation is
clearly different when the third party comes forward
of its own accord.
Even so, it is important to recognize that not all
volunteer-driven Cloud searches are alike. In the cases
in which the Supreme Court first announced the thirdparty doctrine, the third party was a personal
acquaintance of the defendant (Hoffa v. United States,
1966; Lewis v. United States, 1966). Establishing a
rule that the government must ignore disclosures from
such people denigrates their autonomous choice to
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make the disclosures, and could even be said to
undermine their First Amendment right to speech.
Recall, for instance, the tipster in the hypothetical
involving John Slade. Whatever that person’s motives
and however that person acquired the information, the
choice to divulge it deserves respect and should be
considered a legitimate basis for government action if
it has sufficient indications of reliability.
However, in the Court’s later third-party cases,
Miller v. United States (1976) and Smith v. Maryland
(1979), the third party was not a person but an
institution, more specifically, a bank and a phone
company. Historically, corporations have not been
considered autonomous “persons” in most contexts
and have also been accorded lesser First Amendment
rights than natural beings (Citizens United v. Fed.
Elec. Comm’n, 2010).10 More importantly, unlike
human confidantes, these institutions can be said to
owe either formal or quasi-formal fiduciary duties to
their customers, because unlike the human third party,
they are able to obtain personal facts solely because
they purport to provide a particular service (BrennanMarquez, 2015; Slobogin, 2007). The most
sympathetic example on point comes from the medical
context, where a patient provides information to a
treatment provider. Even the Supreme Court has
balked at the notion that a hospital is entitled to ignore
a patient’s expectation of medical privacy for the
purpose of catching criminals (Ferguson v. City of
Charleston, 2001). Arguably, an analogous position is
warranted with respect to banks and phone companies,
to which we give information for the sole purpose of
carrying out financial transactions or communicating.
Also important to recognize is that, when the third
party is an institution, the degree to which information
is “voluntarily” handed over to the government can
vary greatly. In some cases, the government
commands third parties to produce information about
others, automatically and in the absence of a
particularized court order. For instance, banks must
report all deposits of $10,000, regardless of
circumstances [31 U.S.C. § 5313(a)]. If this sort of
command is justifiable, it should be so only if it comes
from the legislature and is generally applicable (as is
true in the deposit scenario). More commonly, the
government exerts subtler pressures on third parties to
produce information. Most obviously, some data
brokers, although purportedly private and independent
of the government, essentially see the government as
their client (see Hoofnagle, 2004), and other
companies, dependent on government largesse, may
be especially eager to show they are helpful (Cover,
2015). Unless defined narrowly, volunteer-driven
Cloud searches might ultimately even undo efforts,
like the recent NSA legislation, to keep as much data
as possible out of government hands. That
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phenomenon is worrisome, because people should be
able to trust that the private institutions on which they
depend for the basics of life are not conduits to the
government.
At the same time, it must be acknowledged that
fiduciary obligations and concerns about corporate
duplicity should not always trump speech rights and
concerns about public safety. For instance, both the
medical and legal professions recognize a duty to
reveal information that would prevent a violent crime
or forestall an ongoing one (e.g., FLA. STAT. ANN. §
394.4615(3)(a); American Bar Association Model
Rules of Profession Conduct, Rule 1.6(b)(1)).
Explicitly applied to The Cloud, that norm would
permit third-party institutions to disclose, and
government to use, information about others that is
likely to prevent a serious violent felony from taking
place in the near future. Arguably, however, that norm
should be the full extent to which the law bows to the
volunteer notion where third-party institutions that are
essential to living in the modern world are involved.11

Recommendations
Databases are full of information that can enhance
law enforcement’s ability to detect and investigate
crime and terrorism. Given the personal nature of
much of this information, however, government
should not be able to obtain, view, or use it at will. The
following
recommendations
concerning
law
enforcement access to data arise out of the foregoing
discussion.
1.

If a policing agency seeks non-public records
about an identified person, it should have to
demonstrate
suspicion
of
wrongdoing
proportionate to the intrusion involved.
Whether or not courts modify current Fourth
Amendment law to encompass such access,
legislatures and agencies should require
increasingly
demanding
justification
requirements based on the nature of the data
sought, the amount of data sought, or a
combination thereof.

2.

If a law enforcement agency is instead
accessing data for the purpose of executing a
profile to identify suspects, it should ensure the
profile produces the requisite proportionalityderived
hit
rate,
avoids
illegitimate
discrimination, and uses an understandable
algorithm. Courts should evaluate these
profiles, in camera if necessary, to ensure they
are properly validated and do not rely on
obviously biased risk factors. If the profile is
used to identify suspects, police should not be
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able to choose whom among them will be
subject to further investigation, but rather
should be required to investigate all of those
who meet the profile or, if that is not possible,
a neutrally selected subset of that group.
3.

4.

5.

If policing agencies are relying on a crime
rather than a suspect or a profile as the starting
point of the investigation, the crime should be
serious and the number of people investigated
kept to the minimum dictated by the time and
place of the crime. At least when the
investigation is extensive, judges should be
involved in evaluating the need for and scope of
such investigations.
Collections of data needed by law enforcement
should be maintained outside of government to
the extent consistent with governing needs, but
wherever maintained they should be authorized
by specific legislation and administrative rules
transparently and democratically arrived at.
Data-acquisition methods should be universal,
random, or statistically justifiable. Courts
should enforce these rules through either the
administrative hard-look doctrine or equal
protection analysis.
Private institutions should be permitted to
proffer to the government information about
those to whom they owe a de facto fiduciary
duty only when they have good reason to
believe it would prevent an ongoing or future
serious violent felony. Courts should scrutinize
any government incentives, financial or
otherwise, that encourage the transfer of
information that normally would be subject to
the foregoing access and collection limitations.
These rules, accompanied by adequate
accountability mechanisms that facilitate
discovery of and sanctions for their breach,12
would allow the government to take advantage
of The Cloud’s investigative potential while
cabining the temptation to abuse it (Slobogin,
2007).
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On February 9, 2017, the House of Representatives unanimously voted to repeal this provision and instead
require a warrant; the Senate had yet to vote at the time of this writing.
United States v. Miller (1976) held that one has no expectation of privacy in bank records, “even if the
information is revealed on the assumption that it will be used only for a limited purpose and the confidence
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placed in the third party will not be betrayed” (p. 443). Smith v. Maryland (1979) held the same with respect to
phone numbers dialed.
In United States v. Warshak (2010), the Sixth Circuit held that the Fourth Amendment requires a warrant to
obtain stored emails.
Some have argued that encrypted material should receive similar, or even absolute, protection, simply by virtue
of being encrypted. But given the fact that anything, including impersonal business records, can be encrypted,
proportionality reasoning would suggest that the government should be able to force decryption of any material
for which it has the requisite cause. The encryption debate is too complicated to address in this limited space.
See McCarthy (2016) (detailing practical problems and domestic and international legal issues associated with
different approaches designed to permit government decryption).
For example, Selbst and Barocas (in press) identify increasingly difficult-to-interpret approaches to algorithms,
beginning with “decision tree” logic and ending with “deep learning” artificial intelligence.
Goel and colleagues (2017) used stop-and-frisk data from New York City to create a risk profile that predicted
who would be carrying a weapon 20 to 30% of the time—a monumental improvement over the NYPD’s
atrocious hit rate for weapons of less than 1.3% during the height of the stop-and-frisk program (Jones-Brown,
Stoudt, Johnson, & Moran, 2013). Goel and colleagues (2017) also found that factors like “furtive movement,” a
common police justification for stops, was not related to weapon possession and that, of those stopped using the
profile, Whites were much more likely than Blacks to have a weapon.
In an analogous situation, the Supreme Court uphold a roadblock at the time of day and the place of a hit-andrun accident committed one week earlier set up to find possible witnesses (Illinois v. Lidster, 2004). The Court
held that the analysis of such situations should consider “the gravity of the public concerns served by the
seizure, the degree to which the seizure advances the public interest, and the severity of the interference with
individual liberty” (p. 427).
Daniel Solove popularized the term “digital dossiers,” which he described as the aggregation of data to create “a
profile of an individual’s finances, health, psychology, beliefs, politics, interests, and lifestyle” that
“increasingly flows from the private sector to the government, particularly for law enforcement use” (Solove,
2004, p. 1084),
Other examples are state statutes that limit the use of drone surveillance (for a catalogue of such state statutes,
see Smith, 2015) and federal statutes limiting access to various types of records (for a detailed appendix of such
laws, see Murphy, 2013).
The Court’s decision in Citizen’s United (2010) focused on political speech rights of corporations, which are
not implicated in this context. Further, corporations are still not considered “persons” for Fifth Amendment
purposes, and have very weak Fourth Amendment rights (Hale v. Henkel, 1906; United States v. Morton Salt
Co., 1950).
Congress has adopted a similar rule prohibiting ISPs from disclosing communications to law enforcement
except in emergencies involving death or serious physical injury and a few technical situations [18 U.S.C. §
2702(c)].
Such mechanisms might include, at a minimum: (1) auditing procedures indicating who accesses data, when,
and for what purpose; (2) notice, either individualized (in the case of suspect-driven searches) or general (in
other cases), detailing how Cloud access has occurred; (3) rules limiting data retention by the government or
third parties; and (4) civil and criminal sanctions for wrongful collection or access.
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The courtroom duties of the prosecutor are the
most straightforward part of the job. But in the
United States, prosecutors must reach out beyond
their roles as courtroom advocates in single criminal
cases; they also work as system managers for the
criminal courts and community leaders for publicsafety efforts. While the work of a courtroom
advocate is not easy to do well, the systemic parts of
the job add layers of complexity and make it awfully
hard to succeed as a chief prosecutor.
Two dangerous qualities of the prosecutor’s
working environment tilt the map toward failure.
First, prosecutors carry out their duties with little data
about trends in the justice system, in the corrections
system, or in the community. To use an aeronautical
analogy, they are “flying blind.” Some of the gaps in
prosecutors’ knowledge remain empty because
nobody publishes the relevant information about
court processing, law enforcement activities, or crime
in the community. Other gaps occur because
prosecutors get a skewed and anecdotal view of the
community’s public-safety concerns and their
priorities for criminal law enforcement.
Second, prosecutors make many decisions
according to their own lights: they “fly solo.”
Compared to many other government officials,
prosecutors operate within a legal framework that
leaves them free to choose office priorities that
they—and they alone—believe are appropriate.
Prosecutors make a lot of their case-processing
choices without the approval or cooperation of other
actors. They can file criminal charges, select
evidence to support charges, and invoke mandatory
minimum sentencing laws without asking for review
or consent from judges, defense attorneys, law
enforcement, or any supervisors beyond the local
prosecutor’s office.
Prosecutors, even though they must fly solo and
fly blind, manage to do excellent work in many
circumstances. But sometimes they respond poorly to
the dangerous weather and they crash. In a few cases,
they obtain convictions against the wrong people.
Some prosecutors put too much emphasis on the
wrong categories of crimes, asking for too much or
too little of the state’s correctional resources for
certain crimes. In many places, important parts of the
community distrust the justice system and feel
unsafe. And prosecutors have, on the whole,
contributed to an expensive prison system that
produces far too little social benefit to justify its
massive cost.
Legal reforms could give prosecutors the
information and the community partners that they
need to succeed more often. Reforms to the
institutional environment of prosecutors could reduce
erroneous convictions, misplaced enforcement

priorities, and bloated prisons. Such reforms would
give prosecutors more systemic information, along
with the incentives to use that information. Improved
prosecutor institutions and incentives would
encourage prosecutors to consult and respond to other
system actors in a wider range of situations.
The formula for improved prosecution must
recognize local variety among prosecutors and the
needs of the communities they serve. In particular,
solutions must account for the differences among
urban and rural offices. And in the end, part of the
changed legal landscape must come from within
prosecutors’ offices. New legal standards imposed on
prosecutors from the outside, through legislation or
constitutional rulings, have a poor track record and
equally poor future prospects. The most promising
reform strategies do not demand particular outcomes
from prosecutors in criminal cases; instead, they
promote community partnerships and informed
prosecutor leadership on criminal justice.
Other chapters in this volume address the work
of prosecutors during specific phases of the criminal
adjudication process, such as charge selection,
pretrial discovery, plea bargaining, and sentencing
advocacy. This chapter offers instead a tour of the
institutional context for the prosecutor’s work. At
each stop on the tour, we ask this question: How do
we hold prosecutors accountable to the criminal law
and to the current values of the community? Part I
surveys the legal rules and practices that structure the
prosecutor’s environment, concentrating on the
working relationships between prosecutors and other
actors in the criminal courts and in the local criminal
justice community. Part II summarizes and evaluates
the major types of institutional and legal changes that
academics have proposed. I conclude with
recommendations for the handful of changes that
could make the biggest difference in the quality of
the prosecutors’ work.

The Problems of Flying Blind and Flying Solo
In this section, I describe the current legal
boundaries on the work of criminal prosecutors.
These constraints include formal rules of law, as well
as institutional practices and incentives that shape
prosecutor choices within those formal legal
boundaries.
In the first subsection, I discuss the influence of
prosecutors in criminal justice matters outside of the
courtroom and explain the limited information
available to prosecutors to monitor and pilot the
overall direction of office practices, both in and out
of the courtroom.
In the second subsection, I describe how the
prosecutor’s power over criminal justice outcomes
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has grown stronger over time, making it less
important for the prosecutor to obtain the consent of
other actors. This legal environment often leaves
prosecutors acting alone, without valuable input that
other criminal justice actors and community groups
could provide.
Finally, in the third subsection, I describe the
prosecutor’s contribution to criminal justice results,
some of them unhappy ones.
Flying Blind
Legislatures in the United States tend to create
criminal codes that are broad and deep, making it
possible for prosecutors to choose among several
statutory options (and sentencing levels) for many
common factual scenarios. Moreover, legal tradition
in the United States gives prosecutors the duty to
look beyond the legal definition of terms in the
criminal code. Within this tradition, the prosecutor
addresses two distinct questions about each case.1
First, the prosecutor reviews the investigative file and
reviews potential sources of evidence to confirm the
legal sufficiency of the charges. Second, after asking
whether charges are sustainable, the prosecutor asks
whether charges are wise. The issue is whether the
provable charges will serve the ends of justice. This
includes some prosecutorial judgment about how to
balance public safety with public trust on the local
level, and whether the charges are warranted in light
of other potential uses for limited prosecutor
resources. Field studies of prosecutors confirm that
prosecutors routinely consider these two different
levels of reasoning as they decide whether and how
to charge suspects (Frederick & Stemen, 2012).
The answer to the second-level “wisdom”
question for a prosecutor depends on context, and the
individual line prosecutor—especially a newer
prosecutor—usually makes choices without much
knowledge about the context. Prosecutors make
choices about charges, case resolutions, and
sentencing recommendations in many cases without
the most rudimentary data about the defendants, the
victim, or other aspects of the case. In some offices,
line prosecutors resolve criminal cases without any
reliable
information
about
the
collateral
consequences of a criminal conviction; these include
access to occupational licenses and public housing,
along with loss of immigration status (Eagley, 2013).
The data problem becomes worse when
managers in the prosecutor’s office need to know
about the performance of the line attorneys who
charge and resolve individual cases: They usually
cannot reconstruct important aspects of the attorney’s
performance. In this data-starved environment, caselevel missteps or misconduct are hard to diagnose
and control. The larger the office, the bigger the
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management challenges that flow from poor data.
Any office larger than about 25 attorneys faces this
issue—that’s the average size of an office serving a
mid-sized city with a population greater than 100,000
and less than 1,000,000.
The problem of weak data systems for
prosecutors is compounded because state prosecutors
are so radically localized. District attorneys, who
typically enforce the state criminal laws and promote
public safety within a single county or city, do not
answer to the state attorney general (Barkow, 2011).
They set enforcement priorities at the local level.
As a result of this institutional fragmentation, it
is difficult to compare the work of one district
attorney to another or to set a performance
benchmark for prosecutors’ offices. Uniform data
collection and reporting throughout a state of
independent offices are serious challenges. Most
states have only a crude data-collection system that
focuses on the needs of the statewide court system.
Prosecutors cannot answer, based on this data, the
questions that might inform their local performance
(Goldstein, 1960; Miller, 1969). Even when they
declare local priorities for enforcement, the data
infrastructure does not allow them to measure the
overall office performance in the key areas (O’Neill,
2004).
Whatever the weaknesses of case-processing
data for prosecutors, the information gaps are even
wider when prosecutors operate outside the
courtroom. The historical core of the prosecutor’s job
is to process cases by filing criminal charges based
on police investigations and resolving those charges
through later dismissals, acquittals, convictions after
a trial, or convictions after a plea. But the
prosecutor’s job today also reaches both upstream
and downstream from the criminal courts (Levine,
2005). Many offices take an active role in training
and advising police departments in their districts.
Some sponsor outreach programs to connect
juveniles and potential defendants to social services,
or track people who present a high risk of future
offending or victimization (Ferguson, 2016). They
“divert” current defendants (or suspects about to face
charges) out of the criminal courts and into
community service and treatment programs (David,
2012; Rainville & Nugent, 2002; Tonry, 2017).
Prosecutor offices also work downstream from the
criminal courts, taking an advocacy role in parole
proceedings or operating reentry programs for local
residents when they return to the community from a
prison term (Turner, 2017).
For each of these functions outside the criminal
courts, prosecutors have little reliable data to guide
them. They rely on anecdotes and hunches to identify
upstream programs and downstream initiatives that
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are most likely to prevent future crime; the same ad
hoc decisions often determine which defendants stay
in or go out of diversion programs (Burke, 2007;
Levine, 2006). Programs come and go, operating on
tight budgets that typically do not allow for serious
evaluation of their results. Thus, prosecutors move
from their courtroom roles into more ambitious
“community prosecution” programs with profound
blind spots.
The weak data environment is not just an internal
management problem for prosecutors; it is also a
barrier to democratic monitoring and accountability.
When prosecutors cannot describe the overall trends
to legislators, they find it difficult to explain the need
for new legal tools or funding. When a prosecutor
knows about overall case numbers and community
activities, it becomes possible to explain to legislators
that less enforcement in one area frees up resources
for more enforcement in other areas.
Poor information about prosecutor performance
also affects the way the voters evaluate them. Chief
prosecutors in the state courts are elected, most of
them at the local level. This arrangement is unusual
from an international perspective, and the weight of
academic opinion disfavors the election of
prosecutors (Gordon & Huber, 2009; Tonry, 2012).
Whatever the theoretical justification for electing
prosecutors,2 it does not work especially well in its
current form. Incumbents typically win their races; in
fact, they run unopposed more often than the typical
incumbent legislator (Lantigua-Williams, 2016;
Wright, 2014). As a result, incumbent prosecutors do
not feel compelled to explain their priorities and
policies to the voters. At the same time, chief
prosecutors do seem to change their behavior during
campaign years, despite the low risk of an election
loss. The prosecutors in those offices dismiss fewer
cases, take more cases to trial, and take greater legal
risks during the proceedings (Bandyopadhyay &
McCannon, 2014; Dyke, 2007; McCannon, 2013).
Faulty information infects both sides of this
electoral connection: Voters know little about the
actual performance of prosecutors, while the
prosecutors themselves have only selective
knowledge about the public-safety fears and
enforcement priorities of voters in the district. There
are early signs of change on both sides. Some
prosecutors solicit input from community groups
during the long stretches between elections, both
through engagement with civic groups and through
public surveys.3 Voters, for their part, seem in recent
electoral cycles to pay closer attention to prosecutor
performance, both for notorious cases such as filing
decisions in police-involved shootings, and for
general office practices, such as the office strategies

for drug possession and juvenile matters (Feld, 2017;
Sklansky, 2017).
It is still too early to judge the strength of these
changes in the atmosphere. But it is clear that these
exchanges of information still leave prosecutors and
their communities too much in the dark.
Flying Solo
The signature constitutional structure in the
United States fragments power among different
levels of government (that is, federalism) and among
branches within a single level of government
(separation of powers). Furthermore, constitutional
doctrines and traditions force each actor to obtain
cooperation from other actors at some points along
the way before government action is complete
(checks and balances).
These power-sharing arrangements, however,
recede to the background in the context of criminal
justice. Other legal actors have little to say about the
prosecutor’s selection from the wide menu of charges
or about the terms that prosecutors offer to resolve
cases. Similarly, other government officials have
little input into the priorities of the local prosecutor’s
office.
The analogy I use here—the prosecutor flying
solo—does not imply that prosecutors act alone or
without legal constraints. Rather, the point is that
prosecutors’ offices, relative to other government
entities, look internally to set their priorities. They
have no legal obligation or institutional habit of
consulting other legal actors about their major
choices. If the law does not require or incentivize
them to consult with others, prosecutors (like anyone
else) will not routinely involve outsiders in choosing
strategy or direction.
The relationship between prosecutors and police
(or other law enforcement agencies) varies from
place to place. In some places, prosecutors explain
their case priorities to the police and they respond by
shifting their investigations and arrests to match the
targets that the prosecutor designated. Sometimes the
prosecutor-police relationship includes cooperation at
the case level. Individual prosecutors advise police
officers at key points in the investigation, such as a
search warrant application. In other locations,
prosecutors and police pursue their own conflicting
agendas with neither deferring to the other; in those
settings, prosecutors routinely decline to prosecute
high percentages of the cases that the police deliver
to them. And finally, in a surprising number of
jurisdictions, prosecutors charge cases more or less as
the police deliver them, even if the prosecutors
themselves would choose other priorities (Forst,
2014; Wright & Miller, 2002). Whatever form it
takes, however, prosecutors can themselves choose
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the amount of input that they accept from police
departments about their cases and overall priorities
for public safety.
Local judges do not have much practical input
into prosecutor choices or priorities, either. Judges do
not overturn prosecutors after they decline to file
charges, explaining that this choice remains solely in
the executive branch under the separation-of-powers
doctrine (Brown, 2016). The defense can test the
sufficiency of the evidence to support the charges,
but the standard is low (probable cause) and easy to
satisfy. It is quite unusual to see a judge dismiss a
case based on insufficient evidence to “bind over” the
defendant for trial. When judges review plea
agreements, they usually endorse whatever deal the
parties negotiated.
Finally, neither juries nor public defenders get
much input into the choices of prosecutors. Grand
juries can indict a case, as the prosecutor requests,
based on a small amount of evidence, amounting only
to “probable cause.” While trial juries do have the
power to acquit defendants when the prosecutor
overreaches, the trial rate remains low (Thomas,
2016). Furthermore, prosecutors hold some power to
decide who serves on a jury—in effect, prosecutors
choose their own bosses. And while public defenders
might threaten to drive up the local trial rate by
advising all of their clients to reject plea offers, the
ethical codes that govern defense lawyers make it
difficult for them to advise individual defendants to
refuse a good deal.
The relative autonomy of the prosecutor’s office
has strengthened over the last few decades. Up until
the last quarter of the 20th century, fertile criminal
codes and the prosecutor’s robust charging authority
co-existed—uneasily—with
the
constitutional
tradition of fragmented power. Interdependent
working groups in the courtroom mediated between
these conflicting forces. Prosecutors shared de facto
power with other full-time courtroom actors,
especially judges and defense attorneys, in the
processing of cases (Eisenstein & Jacob, 1977;
Heumann, 1978; Nardulli, Eisenstein, & Flemming,
1988). Each needed the others to cooperate in
processing the high volume of cases passing through
the courts (Alschuler, 1968; Fisher, 2000).
During the last decades of the 20th century,
however, a combination of factors pushed other
courtroom actors to the sidelines and left prosecutors
in the center of the frame. New sentencing laws
created more-severe punishments, available on the
motion of the prosecutor. Defendants faced a higher
“trial tax” (the gap between a typical sentence after
conviction at trial and the ordinary sentence that
defendants received after pleading guilty). Not
surprisingly, the trial rate in the federal and state
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courts went down. In this world, plea bargaining “is
not some adjunct to the criminal justice system; it is
the criminal justice system” (Scott & Stuntz, 1992, p.
1912; see also Turner, 2017).
Instead of adversarial justice, with parties
presenting their competing views of facts to a judge,
criminal courts with low and ever-dropping trial rates
operate through administrative justice. Prosecutors
mostly decide cases on their own, sometimes after
presentations and negotiations with the defense;
judges check the quality of the executive officer’s
work only in extraordinary cases (Luna & Wade,
2010; Lynch, 1998).
Sentencing rules designed to constrain the
sentencing discretion of judges also make prosecutors
relatively more powerful (Boerner, 1995). State
sentencing guidelines in particular make the
prosecutor’s selection of charges a critical
determinant of the final sentence (Bjerk, 2005; Engen
& Steen, 2000; Miethe, 1987; Miller & Sloan, 1994).
Sentencing guidelines also place great weight on the
prior convictions of a defendant, giving prosecutors
an incentive to file charges even in low-priority
cases; the resulting conviction in today’s case sets the
stage for a much more severe penalty later if the
defendant reoffends or violates probation terms
(Berman, 2017). In other jurisdictions, new
mandatory minimum sentencing statutes give the
prosecutor all of the important sentencing power:
Their choices to pursue some statutes as mandatory
penalty cases while charging others under the
ordinary sentence laws make all the difference
(Heumann & Loftin, 1979; Luna, 2017; Schulhofer &
Nagel, 1989; Ulmer, Kurlychek, & Kramer, 2007).
Growth in diversion and deferral programs also
expands the map of places where prosecutors act
without serious input from other actors. In some
cases, prosecutors do not simply decline prosecution.
Instead, they set conditions for the suspect or
defendant to meet, whether it be restitution to
victims, treatment programs, or community service.
If and only if the person meets the stated conditions,
the prosecutor declines to file charges or dismisses
the charges that were filed earlier. Both the nature of
the conditions offered to the defendant and the
ultimate judgment about whether the person
complied with those terms rest entirely with the
prosecutor; it amounts to a form of pre-conviction
sentencing with no involvement from the judge.
Just as prosecutors face no effective checks and
balances from their counterparts in the criminal
courts, they also experience no real supervision from
the legal-ethics enforcement authorities responsible
for the discipline of attorneys. Historically,
complaints against prosecutors led to discipline less
often than complaints against other lawyers (Davis,
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2007; Zacharias, 2001). This situation, however, may
be changing. More recently, bar authorities have
revised ethics rules to cover more of the specialized
situations that prosecutors face. There are preliminary
signs that the treatment of prosecutors in disciplinary
proceedings has become more aligned with the
treatment of other lawyers in recent years (Green &
Levine, 2016).
Because prosecutors fly solo these days—
without effective input from other legal actors—the
important ways to promote regular and predictable
conduct from line prosecutors come from within their
local offices. Many chief prosecutors issue internal
guidance to their assistants about the appropriate
charges to file and the acceptable resolution of cases
before trial (Worden, 1990). While these policies
routinely declare that they create no judicially
enforceable rights, they do shape and regularize the
choices of line prosecutors. For many individual
prosecutors, team membership is a powerful force
even though it lacks binding legal authority. The
local office culture gives the most important guidance
about how to prioritize among different types of
criminal cases, in a world of scarce resources.
Effects
What have been the effects when prosecutors
engage less completely with other criminal justice
actors and operate with such impoverished
performance data? That is, what have been the results
of flying solo and flying blind?
By definition, it is impossible to know the full
effects of flying blind. The nature of the complaint is
that prosecutors cannot see the systemic effects of
their case-specific actions. Thus, one can point to
anecdotes galore, showing both good and bad
outcomes from prosecutor offices. A large number of
idealistic and public-spirited people work very hard
in prosecutor offices; one might safely assume that
positive results for the public result from all of that
sincere effort.
And yet, it is not surprising to find field studies
that point to some troubling results that prosecutors
create. For one thing, many studies find evidence that
prosecutors, in the aggregate, contribute to disparate
treatment of suspects based on race, gender, and
other extra-legal factors (Butler, 2017; Spohn, 2017;
Spohn & Holleran, 2001; Starr & Rehavi, 2013).
Other studies point to the “tunnel vision” and
“conviction mentality” that lead some prosecutors to
pursue wrongful convictions of innocent defendants,
and to resist efforts to address those errors when new
evidence comes along (Felkenes, 1975, pp. 110–111;
see also Garrett, 2017; Medwed, 2004).
Residents in some places—especially those who
are racial minorities—hold the criminal justice

system in low regard (Carbado, 2017; Harris, 2017;
Richardson, 2017). They do not trust in the
legitimacy of its outcomes and do not believe that
criminal justice makes them any safer. Police
relationships with the public drive much of this
distrust, but prosecutors and courts also contribute to
perceptions of broader problems in the system.
Prosecutors might address this trust deficit more
effectively if they had better information about
community needs and better listening habits.
Finally, it is clear that prosecutors contributed to
the phenomenal growth in the use of prisons over the
last two generations in the United States (Clear &
Austin, 2017). Our current incarceration rates are
many times higher than historical norms for this
country and many times higher than rates in other
countries. There is consensus (albeit not uniform)
that this level of prison usage is wasteful and cruel.
Prosecutors have not slowed down this systemic and
sustained failure in American criminal justice
(National Research Council, 2014). Indeed, some
analyses place the responsibility first and foremost on
the increase in prosecutor filings of felony charges
(Pfaff, 2011, 2013).4

Potential Partnerships and
Performance Measures
In this section, I review the most prominent ideas
for improving prosecutor action that is too
uninformed and unilateral. These proposals give
prosecutors
more
information
about
their
communities and about their own work, and give the
public more-specific information about prosecutor
performance. The ideas also aim to restore or create
new competing centers of power to counterbalance
prosecutor choices, or partnerships to give
prosecutors stronger abilities or insights to address
community needs.
I evaluate these proposals within the boundaries
of political reality. Unlike prosecutors in some other
nations, prosecutors in the United States apply
criminal codes that create many possible charges and
punishments for a given factual scenario. I assume,
based on decades of futile efforts to create robust and
coherent criminal codes, that code revision is not a
viable strategy. While much of the world relies on
robust legal standards and detailed bureaucratic
controls to produce sound prosecutor decisions, the
United States puts its hopes into looser legal controls,
weaker bureaucratic structures, and stronger political
accountability (Sekhon, 2014; Sklansky, 2017). The
ability of voters and community groups to monitor
and check prosecutors is the best available way to
domesticate the prosecutor’s free-ranging power to
“do justice” and to use limited resources wisely. I
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treat that basic blend of political and legal controls as
foundational.
Similarly, I embrace local variety, the
differences
one
encounters
between
local
prosecutors’ offices within a single state. Even
though the offices operate under the same criminal
codes and court systems, urban and rural districts
deliver remarkably different flavors of criminal
justice. They face different patterns of crime and
respond to different expectations from local voters
about the greatest threats to public safety. Variety
among prosecutors is desirable to some degree, and
probably inevitable. For that reason, reforms face
long odds of success if they attempt to impose
uniform legal standards on prosecutors who work in
very different local environments.
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I organize the leading academic reform proposals
along two axes. One variable is the source of the
influence on the work of prosecutors: Some inputs
come from sources external to the prosecutor’s office
and others from inside the office. A second variable
is the substantive or procedural nature of the input
for prosecutors. Some reforms take the form of predeclared substantive rules of law, banning or
requiring certain outcomes from the prosecutor.
Others pursue a procedural strategy. They take the
form of a required exchange of information—what I
call notice and consultation—that leaves the
prosecutor free to choose among all legal options
after completing the required exchange (Bibas,
2009). Table 1 lays out four possibilities, each
addressed in a subsection below.

Table 1: Possible Models for Reform
External Source

Internal Source

Pre-Declared Substantive Legal Rule

Model A

Model B

Notify and Consultation Process

Model C

Model D

Legal scholars have developed most fully the
prospects for reform in Model A. But in light of the
poor track record of those proposals and the great
variety among prosecutors’ offices, a more
diversified portfolio offers a better bet. The reforms
in Models C and D deserve more attention and
funding than they have received until now.
Model A: Substantive Legal Standards, Imposed
from External Sources
The center of gravity for reform proposals sits in
this quadrant. Over the years, many scholars have
observed the remarkable amount of discretionary
power that prosecutors hold over criminal
proceedings and how little the law seems to matter
(Davis, 2009). The solution, then, might be more law,
creating more guard rails to keep the prosecutor on
track. Just as the “Due Process Revolution” replaced
some police discretion with legal standards for many
important search and interrogation techniques, and
just as sentencing guidelines cut back on judicial
discretion in selecting a punishment, so a new body
of law might create more-specific legal standards for
prosecutors to meet during the charging, pretrial
proceedings, plea negotiation, trial, and sentencing.
Which legal rules might create new standards to
structure the discretionary choices of prosecutors?
There is no shortage of proposals to rewrite criminal
codes, aiming to thin out the extra options. While
criminal-code reform might accomplish quite a bit,
that is a decades-long project. It must somehow

overcome long-standing political incentives and
habits that created the current expanded menu of
crimes and punishments (Stuntz, 2001). Reform is
likely to make inroads elsewhere. In particular,
proposals for new, specific legal standards are most
realistic when they empower other criminal justice
actors rather than reducing the range of legal options
available to the prosecutor.
Legislative proposals to restore judicial power in
the selection of sentences hold some promise. The
legislature might pass laws to cut back on the
coverage of expensive mandatory minimum
sentencing laws, as the U.S. Congress did in 2010
(Alkon, 2015; Luna & Cassell, 2010). Because the
selection of charges directs the sentencing judge into
boxes with relatively few legal options under the
sentencing guidelines or similar structured sentencing
laws, some reformers propose an increased judicial
power to review declinations (e.g., Brown, 2016) or
to dismiss charges after filing based on factors
beyond the sufficiency of the evidence (Beety, 2015;
Bowers, 2010; Gifford, 1981). The number of counts
also profoundly affects the available sentence, so new
statutes that increase judicial sentencing authority in
multi-count cases might also restore some balance of
powers to the law of sentencing (Seigel & Slobogin,
2005). There is also some promise in revisions to
rules of criminal procedure that allow judges to
participate more actively in plea negotiations; judges
who involve themselves in these discussions tend to
create a counterweight to inexperienced or
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uncompromising prosecutors (King & Wright, 2016).
Such rule changes would give judges a stronger hand
to block the worst case outcomes.
Some reform proposals relate to prosecutor
performance during trial preparation or the trial itself
rather than prosecutor choices at the moment of
charging or guilty-plea negotiations. Expanded
discovery rules offer one example (Brown, 2017;
Turner & Redlich, 2016). This is an area where nonjudicial actors, such as professional ethics enforcers,
might have a weighty role (Caldwell, 2017). Another
set of proposals focuses on cheaper summary
proceedings as alternatives to a full-blown jury trial,
to give judges and juries more opportunity to
evaluate the charging decisions of prosecutors
(Alschuler, 1983; Appleman, 2010).
When it comes to substantive legal standards that
legislators create, prosecutors are likely to have some
influence during the drafting process. Prosecutors
lobby the legislature on criminal justice bills, either
individually
or
through
their
professional
associations. They do not write their own tickets in
the legislative process. Prosecutors do, however,
often exercise an effective veto over changes to the
criminal code or to sentencing laws that limit their
options. As a result, the views of prosecutors about
acceptable political responses to the public-safety
needs of the day will say a lot about which bills can
pass through the legislature. Prosecutors—or at least
some of them—must be convinced of the wisdom of
substantive standards before others will enact them
into law (Simon, 2017).
Model B: Substantive Legal Standards, Imposed
from Inside
As we saw in Model A, pre-declared standards
for prosecutors to follow as they do their work might
take the form of constitutional rules, legislation,
procedural rules, or ethics rules enforced by legal
actors outside the prosecutor’s office. But predeclared standards for prosecutors might also
originate from inside the prosecutor’s office (Green
& Zacharias, 2004; Pfaff, 2017).
A great many prosecutors’ offices already issue
internal guidance for line prosecutors, instructing
them about the proper charging decisions to make
based on the presence of certain provable facts. For
instance, the leadership in an office might declare
that line prosecutors must file felony burglary
charges whenever a suspect entered some part of a
residence other than the garage. It is also common to
find chief prosecutors who issue guidance to their
assistants about the proper resolutions to offer during
plea negotiations. These “price lists” vary in the
amount of choice they leave to the line prosecutor,
and often focus on a group of high-priority crimes,

leaving other types of charges unregulated (Wright &
Miller, 2002).
Internal declarations of standards typically do
not create judicially enforceable rights: If a
prosecutor were to violate the standard, judges would
not order the prosecutor to comply or invalidate the
prosecutor’s action (Podgor, 2004). Nevertheless,
these pre-declared standards do change conduct
among prosecutors who try to follow the internal
rules of their offices.
While prosecutors themselves choose the content
of these rules, the decision to issue the rules does not
always originate with the prosecutor. Sometimes
legislatures pass statutes that mandate the use of
internal guidance documents in specialized
enforcement areas such as domestic violence (e.g.,
Wis. Stat. § 968.075, 2017). In a few unusual
situations, judges have ordered prosecutors to issue
internal guidance, such as State v. Brimage (1998), in
which the New Jersey Supreme Court ordered
prosecutors to issue statewide guidelines for filing of
school-zone drug charges with mandatory sentencing
implications. Some proposals call for sentencing
commissions or other government agencies with
expertise in criminal justice to press prosecutors for a
declaration of standards in selected areas (Wright,
2005).
These internal rules take advantage of the
specialized knowledge of prosecutors regarding the
tradeoffs between enforcement spending in various
areas (Vorenberg, 1981). They also raise the question
of publication: To what extent should prosecutors
keep their standards strictly internal, to avoid their
use in arguments during court proceedings or plea
negotiations?
The
realities
of
modern
communications media suggest that publication will
be the dominant norm going forward (Abrams, 1971).
Model C: Informing and Consulting, Enforced
from the Outside
The next group of policy reforms for prosecutors
step away from pre-declared substantive standards to
govern the decisions of line prosecutors. Instead,
these proposals pay attention to the groups or the
sources of information that a prosecutor consults
before making a decision. They also address the
information that prosecutors themselves provide to
others (both inside and outside their offices) about
their decisions. Put another way, these proposals
address the process that the prosecutor uses to decide
how to handle a case, rather than the substantive
standards that the choices must meet.
The “inform and consult” framework that I use
to analyze these proposals draws loosely on the
successful policymaking model for administrative
agencies (cf. 5 U.S.C. § 553; see also Barkow, 2009;
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Sekhon, 2014). For that reason, the sources of law
most relevant to reform might reside in publicrecords statutes, budget rules, election law, and state
administrative law.
Reforms that require or encourage the
prosecutor to consult. One of the most intriguing
proposals on the “consult” side of the equation relates
to the state corrections budget. As several scholars
have noted over the years, the local prosecutor can
benefit from a “correctional free lunch” (Zimring &
Hawkins, 1991, p. 140). That is, local residents
benefit from their use of prison beds and other
correctional resources, even though taxpayers all over
the state fund those correctional programs. From the
local prosecutor’s vantage point, voters elsewhere in
the state will fund a local benefit: the most expensive
form of crime control.
One possible remedy for this mismatch problem
is to inform prosecutors (and perhaps their
constituents in the district) about the local usage of
state corrections resources on a regular basis, in
comparison to other local prosecutors in the state
(Gershowitz, 2008). The local prosecutor would
receive a report showing the actual spending
attributable to local cases, alongside a target per
capita level of proportional spending. Such a report
would require some metric for determining the pro
rata share of corrections resources that each local
prosecutor is entitled to use, and many such metrics
are possible.
Some variations on this proposal treat the local
spending of state corrections dollars as something
more than just information for the prosecutor to
consult, converting the report into a budget. Any
prosecutor overuse in the state corrections budget
might trigger local tax increases to pay for the extra
resources, or greater use of the local jail (Gershowitz,
2016; Misner, 1996). Another variation on this theme
would allow prosecutors to make the best use of their
limited corrections budgets by requesting parole
release for past convictions as a way of staying under
budget (Wright, 2017).
The concept of community prosecution could
also get a boost from state statutes. A legislature
might require the local prosecutor to provide reports
about topics of special interest to community groups,
or to create internal processes for exchanging views
with local interest groups. These might include
groups involved in juvenile justice, domestic
violence, or recurring business frauds.
Another group of consultation ideas deals with
the quality of information that the prosecutor receives
about criminal investigations and evidence. When
prosecutors operate or supervise their own forensic
laboratories and other support functions for criminal
investigations, it compromises the quality of the
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information they receive; best practices call for
management of labs and similar functions from
government (or private) entities that are independent
of the prosecutor (Barkow, 2013; Murphy, 2017;
Thompson, 2015).
Prosecutors also depend on defense attorneys to
test the quality of the information that they plan to
use as evidence in criminal cases. In those places
where the defense attorneys for indigent defendants
are underfunded when compared to the prosecution,
that quality-control function slips out of reach
(Primus, 2017). A state law—or even a routine
budget practice—that enforces parity of funding
between prosecution and defense would reinforce the
quality of information that the prosecution uses to
support the convictions the office pursues (e.g., Tenn.
Code § 16-2-518).
Finally, various reforms to election laws might
encourage prosecutors to listen more carefully to the
priorities of local voters and community groups with
special interests in criminal justice. While larger
prosecutor districts might be more efficient to
operate, they allow the chief prosecutor to ignore the
views of minority groups most directly affected by
criminal enforcement policies (Stuntz, 2011). Smaller
operating units for prosecutors lead the office to
consult more carefully with the local groups most
invested in their work.
Reforms that require or encourage the
prosecutor to inform. On the “inform” side of the
equation, a number of reform proposals call for
legislation or other external prompts, forcing
prosecutors to give to the public more information
about their work. These reports might give voters
more-detailed information about office policy or
performance. Such reports already appear in the press
on a sporadic basis; legislatures or other legal actors
might compel or encourage prosecutors to inform the
public on a regular basis about specific aspects of
office performance (Green & Yaroshefsky, 2017).
Because all prosecutors would report the same
metrics, comparisons across districts would become
possible. The proposals reflect a distinctive view of
democracy and prosecution: They treat criminal
justice as a place to encourage popular participation,
rather than insulating criminal justice experts from
the excesses of popular passions (Bibas, 2012, 2016).
Some of these reporting proposals focus on
prosecutor estimates of the costs of investigation and
prosecution of crimes, along with estimates of the
potential costs of cases declined for prosecution
(Brown, 2004). Others focus on aspects of prosecutor
performance that current court data could capture
(Crespo, 2016; Kreag, in press). Still others call for
other criminal justice actors to collect and
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disseminate their views about the performance of
individual prosecutors (Bibas, 2012).
The varieties of information that prosecutors
might collect and report to the public about their
activities are almost endless. Most academics agree
that the “conviction rate” of the office is an unhelpful
measure of office quality; beyond that, the proposals
fan out in all directions, each writer proposing a
different set of metrics (Sklansky, 2017). In this
setting, it would be wise to tap the insights of
prosecutor professional associations to develop a
short consensus-based list of relevant measures that
legislatures or others might require prosecutors to
collect and report.
Model D: Informing and Consulting, Enforced
from the Inside
Finally, we turn to instances when prosecutors
decide for themselves—without external prompts—to
consult sources and to collect information that could
inform wise prosecutorial policy. Similarly,
prosecutors sometimes inform voters, community
groups, and other criminal justice actors about the
trends and practices in the office.
In an effort to obtain more-specific information
about public priorities than prosecutors can obtain
through the blunt instrument of vote totals in
elections, offices might resort to public polling, focus
groups with community organizations, and other
methods to solicit specific views and values from the
residents of the district. This feedback loop between
the office and the public is fundamental to the
concept of community prosecution.
Collection of data is also a fundamental building
block for management of prosecutor offices (Miller
& Wright, 2008; Simon, 2017). The topics that
prosecutors might inquire about include the possible
racial disparities in their charging and plea practices
(Davis, 2009). Managers of a prosecutor’s office also
might generate data about performance to inform
their choices about hiring (Fisher, 1988; Levine &
Wright, 2012), training of new prosecutors, the
creation of specialized units within the office
(Beichner & Spohn, 2005), compensation schemes
(Bibas, 2009; Mears, 1995, and auditing systems for
diagnosis of errors (Hollway, 2014; Yaroshefsky &
Blasser, 2010).
These internal uses of data, if they are to become
standard practice among prosecutors across a wide
range of offices, must originate from prosecutors
themselves. They must grow out of typical
management needs in prosecutors’ offices. For that
reason, professional associations of prosecutors
might address the topics for data collection and the
uses of such data. Every state has a professional
association for district attorneys, which typically

addresses the training and management issues that
chief prosecutors face around the state.5 National
groups such as the National District Attorneys’
Association, the Association of Prosecuting
Attorneys, and the Institute for Innovation in
Prosecution—some of which have drafted
performance standards for use within prosecutors’
offices—also provide a space for the development of
professional standards among prosecutors (NugentBorakove, Budzilowicz, & Rainville, 2007). If these
groups were to develop metrics for successful
prosecution, they might gain credibility because the
use and collection of this data grows out of the daily
experiences and needs of prosecutors. These
professional associations might prove to be the most
important incubators of reform.

Recommendations
In an effort to improve the performance of
prosecutors who find themselves, too often, flying
solo and flying blind, reformers have a range of
realistic options. Any of them might improve the
institutional environment to promote sound
prosecution. In an effort to spotlight the best of those
possible reforms, I list below one promising
possibility from each of the four major categories of
reforms reviewed above. Because of the great variety
among local prosecutors’ offices, I prioritize the
reforms that stress notice and consultation rather than
changes in substantive legal standards.
1.

Advocate for professional associations to set
standards that assure specific amounts and
topics for training of new prosecutors, aiming
to give prosecutors early awareness of the
public-safety priorities of the local office.

2.

Issue reports to local prosecutors and to the
public regarding the annual use of state
correctional resources by local prosecutors, in
comparison to an expected baseline of usage.

3.

Revise sentencing laws and practices to restore
the judicial input into the sentence imposed as
a meaningful counter-weight to prosecutor
control over the initial selection of charges.

4.

Enact legislation or sentencing guidelines that
require prosecutors to declare local or
statewide standards for the selection of
charges, especially in categories of crimes that
present particular risks of unequal treatment
among cases or special interest for the voting
public.
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In the end, legislators and others who care about
the quality of the prosecutor’s work should balance
the reform portfolio, paying some attention to each of
the quadrants discussed above. There is no single
definitive change in prosecutor institutions and
incentives that will make all the difference. In a
world with so many local prosecutor offices, working
in so many distinct environments, a full menu of
reform options will be necessary.
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Endnotes
1

2
3
4
5

Legal systems outside the common law tradition tend to characterize the prosecutor’s job as a ministerial
evaluation of the legal sufficiency of charges. Systems in various countries fall along a spectrum from the
principle of “mandatory prosecution” to the discretionary prosecutorial tradition in the United States (Boyne,
2014; Schram, 1969).
The election of prosecutors reflects important value choices about the relative importance of positive law and
policy discretion in the prosecutor’s work (Gold, 2011).
Some observers have designated this trend as “community prosecution,” noting parallels with the wellestablished community policing movement (Frost, 2000).
In contrast, the National Research Council (2014) attributes prison growth during period 1980–1990 to
increased admissions and during period 1990–2000 to increased sentence lengths.
The full-time staff for each of these statewide prosecutor groups come together nationally to form the National
Association of Prosecutor Coordinators.
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The prosecutor is a pivotal figure in the U.S.
criminal justice system. They have, to a large extent,
unfettered discretion on case handling. They decide
whether to file charges, which charges to file, and what
sort of deals to offer in plea bargains. State-level
prosecutors in the U.S. account for 95% of all criminal
prosecutions (Simmons, 2004). Their decisions affect
societal well-being through both their impact on public
financing and the deterrence of crime. The quality of
their decision making is, therefore, crucial for this
important system’s efficacy.
Wright (2017) looks at two “negative” features of
prosecutors in the United States, namely that they
work without adequate information on overall trends
in case processing, prevention programs, corrections
costs, and voter concerns about public safety—“flying
blind”—and without consulting other actors in the
criminal justice system (e.g., judges, defense
attorneys, and community groups) who, consequently,
have little influence in their decision-making—“flying
solo.” These two features, he argues, leads to
prosecutors failing to do their job well. A number of
important reforms are discussed, which involve both

externally-imposed rules and procedures as well as
internally-imposed rules for prosecutors to follow.
Our purpose in this comment piece is to make a
conceptual distinction in understanding how the two
features may have come about: Are these features the
result of institutional constraints that the prosecutor is
unable to change (i.e., s/he must fly solo and blind), or
does the system incentivize prosecutors to want to fly
solo and blind? As we will articulate, this distinction
is important as the success of the various policies for
reform will differ depending on which dominates.
While it may appear that flying blind may be more of
an institutional constraint, while flying solo is a
choice, we will argue that the two features are in fact
closely linked.
To expand, one potential reason why we may see
prosecutors fly solo and fly blind is the limitations
imposed from external constraints. For example, there
may be a lack of information about the overall impact
of case processing. The conditions within
overcrowded prisons may not be fully understood. The
impact of the decisions on the victim, the accused,
their families, and their communities may be difficult
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to appreciate. The answer lies in overcoming that
constraint by, to continue with the example, creating a
database that can make it easy for prosecutors to track
the overall impact of their actions. Information sharing
across various criminal justice agencies should be
encouraged so that prosecutors become more aware of
the systemic impact of their actions. This would be an
example of a policy intervention that attacks the
exogenously-imposed institutional shortcoming that
leads prosecutors to fly blind.
However, there is at least some reason to believe
that the institutional incentives may be what causes
prosecutors to want to fly solo and fly blind. For
example, while prosecutors may be constrained by
inadequate information about the impact of their
actions on the criminal justice system and must fly
blind, it is far from clear that they have an incentive to
lobby for changes which would make information
more readily available. A more transparent system is
harder to manipulate and may not be in the best interest
of the prosecutor. More detailed information
collection and dissemination also opens up the
possibility of criticisms of prosecutorial output and
decision making.
Thus, while a number of external constraints can
hamper the work of prosecutors, it is worth examining
whether these constraints a least partly arise
endogenously from wider institutional features. A
striking institutional feature that comes to mind is that
in the United States the primary mechanism for
prosecutor accountability is popular, typically
partisan, elections. Although this may promote more
accountability via prosecutors being more responsive
to the will of the people, it is far from clear what the
welfare effects would be in a world where voters have
considerably less information than the prosecutor.
Voters have limited information on the skills the
incumbent prosecutors possesses and the prosecutor
may be incompletely informed as to the policy
preferences of the electorate. Thus, both voters and
prosecutors may be flying blind. Bandyopadhyay and
McCannon (2014) analyze an environment with
asymmetric information between prosecutor and
voter. While the prosecutor knows his/her ability,
voters do not. This provides the opportunity for an
incumbent to make case processing decisions that
impact voter’s beliefs about the prosecutor. Since jury
trials are newsworthy, they focus on the decision to
take a case to trial, rather than reach a negotiated plea.
They show empirically that prosecutors respond to
electoral pressure by taking more cases to trial than
would be socially optimal. However, Bandyopadhyay
and McCannon (2015) show that this is not a necessary
feature of an environment of asymmetric information
about prosecutorial quality, but instead stems from
voters using limited metrics for evaluating

prosecutors. Indeed, they show that even with
asymmetric information it is possible to achieve
socially-optimal outcomes provided voters have
information on a multi-dimensional metric of
prosecutor performance. However, voters having
recourse to such information would lead to
incompetent prosecutors being replaced. Given this, it
is far from clear that prosecutors have incentives to
lobby for easily available data on the impact of their
actions on society. Thus, ‘flying blind’ and keeping
the citizenry blind may be in the best interests of the
prosecutor.
One can of course argue, that elections may
induce better performance (Huber & Gordon, 2002).
However, there is compelling evidence that it can
instead increase delays in the criminal justice system
expanding the case backlog (Bandyopadhyay &
McCannon, 2017) or induce more mistakes
(McCannon, 2013), as measured by decisions on
appeals of felony convictions. As a more general
point, while the popular election of prosecutors and
judges could, in principle, improve democratic
accountability, akin to the arguments made for “issue
unbundling” via citizens initiatives (Besley & Coate,
2008), in a world where agents are boundedly rational
(i.e., they cannot foresee all the consequences of their
action or make fully rational choices in a complex
environment), such elections can induce distortions as
each agent tries to maximize her well-being without
considering the externality it imposes on others.
Hence, a prosecutor, even if partly civic-minded, may
find it in her best interest to have a less than wellinformed citizenry.
Similarly, while flying solo is a choice the
prosecutors make, institutional constraints can make it
worse. For example, low thresholds for binding
defendants over via pretrial detention, reluctance of
judges to overturn agreed plea bargains, and rules that
do not necessarily require the defense to be given all
evidence gathered are concerns. Even changes that
potentially favor a movement away from processing
within the criminal justice system such as restitution,
diversion, treatment, or community sentences give the
persecution wide discretion and as Wright (2017)
argues amounts to a form of pre-conviction sentencing
without inputs from a judge.
Of course, not all prosecutors may want to fly
blind or fly solo. In particular, more competent
prosecutors gain in not just having more information,
but also sharing it with the voter and consulting other
partners in the criminal justice system. They may
indeed lobby for creating a more data rich
environment and may, through their actions, also
signal their competence. It is also likely that such
prosecutors are also the ones who would be most open
to consulting other actors as they have more
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confidence in their ability to ‘read’ cases correctly.
Indeed the encouraging signs Wright (2017) notes of
early changes in both sides (prosecutors and voters)
suggests even within the electoral environment that
may skew incentives of prosecutors, change is
possible.
It is however worth noting that even without the
complexities of strategic interaction and asymmetric
information, one may need to define what success (and
thus failure) means. While it is reasonably persuasive
that flying blind and solo are unlikely to result in
optimal outcomes, we still need to define optimality or
success somewhat carefully. One can of course define
this to mean socially optimal outcomes, but as we
know (see Arrow, 1950) there is no guarantee that we
can define a social welfare function that can aggregate
individual preferences in a desirable way. Nor are
there clear ways to be able to elicit individual
preferences in a diverse society. So any measure of
success or failure must needs address the question
“success” (or failure) for whom and when there are
diverse groups, how are their conflicting claims
aggregated. For sure, one can come up with precise
measures such as conviction rate which are known to
be flawed or manipulable or broader criteria such as
equal justice under the law which are hard to measure.
However, practical criteria can be devised and Wright
(2017) discusses a number of them in the paper. In
particular, he rightly focuses on the need for external
enforcement to go hand in hand with change from
within. As he persuasively argues, “proposals for new,
specific legal standards are most realistic when they
empower other criminal justice actors rather than
reducing the range of legal options available to the
prosecutor” (Wright, 2017, p. 7). And while important
reforms allowing judges more say can motivate
undesirable outcomes to an extent, political constraints
such as judicial elections may nonetheless limit the
incentives for judges to overturn prosecutorial
overreach. In this context externally imposed rules
(from the legislature) requiring the use of internal
standards while not constraining the prosecutor to any
specific course of action may nonetheless incentivise
her to cause adoption of standards that discourage her
from flying solo or flying blind.
It is also worth commenting that external
enforcement (e.g., externally imposed substantive
rules) can lead to a shift in incentives. This would
result in internal changes to how prosecutors go about
their work. Thus, external constraints and internal
incentives can be complements—a change in one
changes the other. Finding the right mix will require a
careful appraisal of the predicted changes in the
environment with carefully designed empirical study
of their impact.
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Wright (2017) attacks an important issue in the
criminal justice system—prosecutor behavior. The
research into their behaviors is organized into
questions regarding their informational imperfections
and their interactions with other interested parties
namely, flying blind and flying solo. This is a useful
framework to guide future research as well as policy
interventions. Our comment—that flying blind and
solo vary by the source, either through exogenouslyimposed institutional constraints and endogenouslydetermined deliberate action—is just one example of
the value of the conceptualization provided by Wright
(2017).
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